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CURRENT TOPICS. 





We observe in one of our esteemed con- 
temporaries an article written by Judge Cocke 
of Florida, on the subject of ‘‘jurisdiction of 
Federal Courts.’’ Somehow, it may be natural, 
but itis a fact, that we can never encoun- 
ter anything referring to the jurisdiction of 
Federal Courts, without discovering a display 
of argument dictated by partisan feelings 
governed by the section of the country in 
which the parties reside. We wonder why a 
man cannot look upon a question with abso- 
lute impartiality when he has no personal in- 
terest in the question. The jurisdiction of 
Federal Courts is nota political question, ex- 
cept so faras it may be determined by con- 
gress or regulated by constitutional amend- 
ment. Congress has passed a law in pursu- 
ance of the power vested in it by the funda- 
mental law of the land, and no political creed 

. demands any construction of that law, except 
a reasonable one. Judge Coeke is an able 
and instructive writer, generally full of sound 
‘thorse’’ sense, and thoroughly posted on con- 
stitutional questions, but we think that his at- 
tempt in the article referred to,to demonstrate 
that a State cannot be sued in the Federal 
Courts, when it is charged with violating the 
obligation of a contract, is absolutely abor- 
tive. Judge Hughes of the Fourth Circuit, 
held that a suit lay in the United States Courts 
to compel a State to accept coupons, on the 
ground that the State passed a law forbid- 
ding the receipt of them in violation of the ob- 
ligation imposed by the State upon itself by a 
prior law. The constitution provides that no 
State shall pass any law impairing the obliga- 
tion of contracts. It also provides that the 
judicial power of the United States courts 
shall extend to all cases arising under the 
constitution. It is certain that a State can- 
not be sued by its own citizens in its own 
courts. Now for any one to claim that the 
constitution intended to enjoin the doing of 
particular things, and afford no remedy for a 
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violation of the injunction is certainly ab- 
surd; and as only a State was forbidden to 
do the thing, it is natural to presume that a 
State would sometimes be called to account 
for its refusal to comply with its implied 
promise. And where? In those courts, created 
under the instrument which enjoined the acts, 
and expressly empowered to hear all cases 
arising under that instrument. It certainly 
could not have been contemplated that citi- 
zens of other States should have greater 
rights than citizens of the State itself; and 
yet by the common law, a sovereign could 
not be sued in his own courts without his 
consent. The framers of the Constitution 
knew this, and they made no provision derog- 
atory to the common law, but they did pro- 
vide that no State should do a certain thing, 
to the detriment of anyone, not excluding its 
own citizens, and having created courts 
which should enforce such injunctions, and 
given them power to hear all causes arising 
under the instrument they framed, and hav- 
ing not only made no exception, but express- 
ly indicated by other provisions that a State 
is capable of being sued in those very courts, 
and Congress having legislated in pursuance 
of the provision giving it power to uct in the 
premises, we cannot perceive the soundness 
of a contrary claim. Judge Cocke ‘‘hedges’’ 
however, insisting that the obligation of no 
contract was impaired. That is begging the 
question. But Judge Cocke knows that it 
has been decided over and over again, that 
the United States courts are the exclusive 
judges of the question whether a law is a 
contract and whether its obligation has been 
impaired ; so that the question of jurisdiction 
falls to the ground when the new ‘‘tack’’ is 
taken. If the writer protects himself behind 
the second question, we need only remind 
him that the former is jurisdictional; the lat- 
ter necessarily concedes the existence of what 
the former leaves uncertain. The whole 
question is purely a legal one, involving the 
construction of an existing law whose valid- 
ity is not impugned. We trust it may be 
settled in an unpartisan spirit. 
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DAMAGES FOR EMPLOYER’S BREACH 
OF CONTRACT FOR SERVICES FOR 
SPECIFIED PERIOD. 


1. Old Doctrine. 
(a). Rule Stated. 
(b). Foundation of the Doctrine. 
2. Modern Doctrine. 
(a). Rule Stated. 
(b). Reasons for the Rule. 
(c). Reduction of Damages. 
(1). Burden of Proof. 
(2). General Rule Stated. 
8. Obligation to Seek other Employment. 
(a). Reasonable Diligence Required. 
(b). Nature of Service. 
(c). Employment in Same Neighborhood. 
4. Distinction Between Ordinary Contracts for Ser- 
vice and Special Contracts. 
5. Servant Entitled to Salary during Idle Time. 
6. Time of Trial of Cause as Affecting Amount of 
Recovery. 
(a). Damages Limited to Time of Trial. 
(1). Reasons for the Rule. 
(2). Gordon v. Brewster Considered. 
(b). Trial after Expiration of Period. 
7. Death of Employer Before Expiration of Term. 
8. Judgment Bar to Future Suits. 
(a). Rule Stated. 
(b). Reasons for Rule. 
(c). Johnson’s Views. 
9. Damages Liquidated. 
10. Part Profits as Compensation. 


1. Old Doctrine. (a). Rule Stated. The old 
rule was that where one contracts to employ 
another for a certain time, at a specified com- 
pensation for the whole period, and discharges 
him without cause before the expiration of 
such period, he is, in general, bound to pay 
the whole amount of wages for the full time. 
This rule was announced in the early case of 
Gandell v. Pontigny.1 In this case the ser- 
vant was hired by the quarter, and was dis- 
missed without cause, in the middle of a 
quarter. He was permitted to sue and recov- 
er in indebitatus assumpsit for the entire 
wages for the full quarter.2 This principle 
has been adopted in other cases.® 


1Gandell v. Pontigny, 4 Campbell, 374, 376, (1816); 
8. C. 1 Starkie’s Rep. 198, 199. 


2 Lord Ellenborough in this case summed up the. 


reasons as follows: If the plaintiff was discharged 
without sufficient cause, I think this action is main- 
tainable. Having served a part of the quarter and be- 
ing willing to serve the residue, in contemplation of 
law, he may be considered to have served the whole. 
The defendant was therefore indebted to him for 
work and labor in the sum sought to be recovered; 
Gandell v. Pontigny, 4 Camp. 376. 

3 Collins v. Price, 5 Bing. 182 (1828); Pagnani vy. 
Godalfi, 2 Car. & P. 370 (1826); Smith v. Kingsford, 
3 Scott, 279 (1836); Fawcett v. Cash, 5 Barn. & Ad. 
904 (1834); Williams v. Byrne, 7 Ad. & El. 177 (1887); 


Callo v. Brouncker, 4 Car. & P. 518 (1880); Robinson 





(b). Foundation of the Doctrine. The doc- 
trine is based on the theory of ‘constructive ser 
vice.*’ The plaintiff is considered to be entitled 
to the full benefit of his’ contract, and a tender 
and willingness to perform on his part,is accord- 
ing to this fiction of constructive service, 
equivalent to performance.* Hence the con- 
tract price was in all cases, the admeasure- 
ment of damages.® 


v. Hin@man, 3 Esp. 235 (1801). See note to Cutter v. 
Powell, 2 Smith’s Lead. Cas. 20, 45, where the sub- 
ject is treated at large. The doctrine of construction 
service seems to have been exploded; see Smith v. 
Hayward, 7 A. & E. 540; Elderton v. Emmens, 6 C. B. 
160, 178; 4 H. L. Ca. 625; Goodmanv. Pocock, 15 Q. 
B. 576. The latter is the leading English case. 

4 Smith v. Kingsford, 3 Scott, 279 (1836); Spain v. 
Arnott, 2 Stark 256; Shermann v. Bennett, M. & M. 
489; Atkin v. Acton, 4 C. & P. 208; Callo v. Broucker, 
4C. & P.518; Beeston v. Collyer, 4 Bing. 309; 12 
Moore 552; 2 C. & P. 607. 

5 In Collins v. Price, 2 M. & P. 283 Park, J., in com- 
menting upon Gandell v. Pontigny, supra, says, ‘*It 
was contended for the defendant that the plaintiff was 
not entitled to recover on the general count for work 
and labor, since none had been performed subsequent- 
ly to the period of the discharge, and that, up to that 
time, the plaintiff had been paid, and the case of 
Hulle v. Heightman, 2 East, 145, was cited, and it 
was urged that plaintiff ought to have declared spe- 
cially on the contract; but Lord Ellenborough said, 
‘If he has done work for any part of the quarter, it is 
done for the whole quarter.’ ’’ This he fully approved. 
It is stated that where a party enters into a contract 
to work for another for a term of years, at a specified 
sum per annum, payable quarterly, and is discharged 
by his employer before the end of the term, without 
cause, he has the choice of three remedies, either of 
which he may pursue at his election. 1. He may the 
moment the contractis broken, bring a special action 
to recover the damages arising fromthe breach; 2. 
He may treat the contract as rescinded, and imme- 
diately sue on the quantum meruit, for the work actu- 
ally performed; or 3, He may wait until the termina- 
tion of the period for which he was hired, and claim 
as damages the wages agreed to be paid by the con- 
tract. But a party cannot pursue all these remedies 
at once. An action upon one anda judgment upon it 
will operate as a bar to any further action. Colburn 
v. Woodworth, 31 Barb. (N. Y.) 381; see 2 Smith’s 
Leading Cases, p. 27, note to Cutter v. Powell; Cut- 
ter v. Powell, 6 T. R. 8320; Wood’s Law of Master and 
Servant, p. 237, sec. 125; Prichard v. Martin, 27 Miss. 
305; Adams v. Pugh, 7Cal. 150; Brinkley v. Swice- 
good, 65 N. S. 626; Given v. Charron, 15 Md. 502; 
Bull v. Schuberth, 2 Sutherland on Damages, 471; 
Blun v. Holitzer, 53 Ga. 82; Watts v. Todd, 1 Me- 
Null. 26; Goodman v. Pocock, 15 Q. B. 576; s. c. 69 
Eng. Com. L. 576; Smith v. Kingsford, 3 Scott. 279; 
Faweett v. Cash, 5 Barn. & Adol. 905; Callo v. 
Brouncker, 4 Car. & P. 518; William v. Byrne, 7 Ad. 
& E. 177; Robinson v. Hindman, 3 Esp. 235; Hartley 
v. Harmon, 11 Ad. & E. 798; Fewing v. Tisdale, 1 
Exch. 295; Hercum v. Sterrick, 11 Mes. & W. 553; 
Keys v. Harwood, 2C. B. 905; s.c.15 L. J. (C. P.) 
207; Frazer v. Bunn, 8 Car. & P. 704; Wood’s Mayne 
on Damages (ist Am. Ed.) 317, and notes following. 
From an examination of these cases it will be seen 
that much confusion has existed as to the nature of 
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2. Modern Doctrine. (a). Rule Stated. 
But this rule has been supplanted by the more 
just principle of allowing a recovery of only 
such damage as actually accrue to the ser- 
vant. Under the modern rule the contract 
price is only prima facie the measure of dam- 
age. A tender and offer of performance is 
only equivalent to a performance for the pur- 
pose of sustaining an action, ‘‘though,”’ as 
has been said, ‘‘in one respect it resembles it 
consequentially.’’ ‘‘It is quasi performance, 
but it does not regulate the amount of dam- 
ages.’’"® The liability of the employer is lim- 
ited to direct damage, which according to the 
nature of the subject, may be contemplated 
or presumed from the result of his failure; or 
the general principle may be thus stated: 
The delinquent party is only held to pay the 
loss occasioned by his delinquency.” 


the action the servant should bring when improperly 
dismissed. In some itis held that assumpsit will not 
lie for damages, but only for wages earned before dis- 
charge. In others the contrary is held. Coleridge, J., 
says, that ‘‘the servant may either treat the contract 
as rescinded and bring indebitatus assumpsit, or he 
may sue on the contract, but he can not do both; and 
if he has two counts he must take the verdict on one 
enly,”? Goodman v. Pocock, 69 Eng. Com. L. 576. On 
this point see Emmens v. Elderton, 4 H. L. 645, de- 
cided by Justice Crompton; also Erle’s, J.,remarks in 
Beckham v. Drake, 2 H. L. 606; Booge v. R. Co. 33 
Mo. 212; Little v. Merch, 9 Mo. 218; Helm v. Wilson, 
4 Mo. 48; McCullough v. Baker, 47 Mo. 402, 403 and 
cases cited. Onaquantum meruit he can only recover 
for the services actually rendered, Madden v. Potter- 
field, 8 Jones (N. C.) 166; Wood on Master and Ser- 
vant, p. 238; Colburn v. Woodworth, 31 Barb. p. 384, 
885. The earlier cases allowed a recovery in such ac- 
tions on a common count for work and labor done. 4 
Campb. 375; 5 B. & P. 383; 3 Scott, 279; 2M. & P. 233; 
but the recent authorities have established the princi- 
ple that the balance due for work actually performed, 
at the time of such wrongful discharge, may be recov- 
ered onthe common count, where there must be a 
special count for the amount of wages not earned. 
Goodman v. Pocock, 15 Q. B. 576; Hartley v. Harmon, 
11 A. & E. 798; 2 Parsons on Cont. (7th ed.) note 8. p. 
44; Wood on Master & Servant, p. 237 and notes. 
But the remedies of one improperly discharged do not 
come within the purview of this article, itis only in- 
tended to embrace the measure of damages on the 
special action for damages for the breach. 

6 1 Sedgwick on Damages, (7th ed.) 450, 451; Shan- 
non v. Comstock, 21 Wend. (N. Y.) 457 ( ). 

7 Miller v. Mariner’s Church, 3 Greenl. (Me.) 51, 55, 
56; Hickscher v. McCrea, 24 Wend. (N. Y.) 309; Wal- 
worth v. Pool, 9 Ark. (4 English) 394; Robinson vy. 
Varnell, 16 Tex. 3882; Dun v. Johnson, 38 Ind. 54; 
Chamberlain v. McAllister, 6 Dana, (Ky.) 852; Cald- 
well v. Reed, Littell’s Select Cases, 366; Landley v. 
Dempsey, 45 Ind. 246; Hood v. Raines, 19 Tex. 400; 
Wilson v. Martin, 1 Denio, 602; Spencer v. Halstead, 
1 Denio, 606. Baron Alderson in Hadley v. Baxen- 
dale, (26 Eng. L. & Eq.) lays down therule as follows: 
**Where two parties have made a contract which one 
of them has broken, the damages which the other party 





(b). Reasons for the Rule. The reasons for 
this are obvious. It can never be an instrument 
of injustice. It secures to the innocent party 
the full benefit of his contract so far as dam- 
ages may compensate for loss, and forces the 
wrong doer to make reparation for the injury 
resulting from his fault. And this rule is, 
also, applicable when the servant is prohibit- 
ed from entering upon a performance.® The 
measure of damages can never exceed the 
sum agreed to be paid for the services.® 

(c). Reduction of Damages. (1) Burden of 
Proof. ‘The law makes the contract price the 
measure of the plaintiff’s recovery, unless the 
defendant, by evidence, shows that the dam- 
age actually sustained is less than this. The 
onus of establishing facts which will justify a 
reduction is upon the defendant; this is never 
left to inference or presumption.2° The serv- 
ant, dismissed without fault, and thus wrong- 
fully prevented from receiving the compen- 
sation fixed by the contract, is ,entitled in 
justice to ask a full indemnity ; but if the de- 
fendant can show that the plaintiff has not 
been injured to this extent, he is entitled to 
do so as this is properly a matter of de- 
fense.44 And here arises the difficulty. It 


ought to receive in respect to such breach of contract, 
should be such as may fairly and reasonably be con- 
sidered, either arising naturally, according to the 
usual course of things, from such breach of the con- 
tract itself, or such as may reasonably be supposed to 
have been in the contemplation of both parties at the 
time they made the contract, as the probable result of 
the breach of it.’”? This language was quoted and ap- 
proved in Fleming v. Beck, 12 Wright (48 Pa. St.) 
309, andin Wolf v. Studebaker, 65 Pa. St. 459, and 
the doctrine was declared entirely sound. See the 
remarks of Strong, J., in King v. Steiren, (44 Pa. St. 
99) where the subject of damages in these contracts is 
fully discussed. See Castigan v. Mohawk & H. R. Co. 
(2 Denio, 610) for an elaborate discussion of this ques- 
tion per Mr. Justice Beardsley. 

8 Davis v. Ayres, 9 Ala. 292. 

9 Fowler v. Armour, 24 Ala. 194; Heim vy. Wolf, 1 
E. D. 8. (N. Y. C. P.) 70; Miller v. Goddard, 34 Me. 
102; McDaniel v. Parks, 19 Ark. 671; Jones y. Jones, 2 
Swan. (Tenn.) 605; Bradshaw v. Branan, 5 Rich. (S. 
C.) 465; Baron v. Placide, 7 La. Ann. 229. 

10 Pond v. Wyman, 15 Mo. 175; Nearns v. Harbert, 
25 Mo. 352, 354; Howard v. Daly, 61 N. Y. 371; Gillis 
v. Space, 63 Barb. 177; Hearne v. Garrett, 49 Texas, 
619, Byrd v. Byrd, 4 McCord. 246; French v. Brooks, 
6 Bing. 354. 

ll Ricks v. Yates, 5 Ind. 115; Webster v. Wade, 19 
Cal. 291; Smith v. Thompson, 8 Man. Gr. & 8. 44; 
Decker v. Hassel, 26 How Pr. 528; Miller v. Goddard; 
34 Me. 102; Sherman v. Trans. Co. 31 Vt. 162; Meade 
v. Rutledge, 11 Tex. 44; Money v. Taylor, 5 Swan. 
(Tenn.) 447; 2 Greenl. on Ey. (14th ed.) sec. 26la and 
cases in note 2; Costigan v. M. & H. R. Co. 2 Denio, 
609, 
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is almost impossible to lay down any rule for 
this reduction, that will be comprehensive 
enough to embrace all cases, and yet be par- 
ticular and special enough to be of any prac- 
tical utility.1* 

(2). General Rule Stated. The general 
principle applicable is, that the defendant 
may prove, ‘‘either that the plaintiff was ac- 
tually engaged in other profitable servic: 
during the term, or that employment was of- 
fered him, and he rejected it.’’15 The ap- 
plication of the rule is more difficult than a 
clear understanding of it. It must be borne 
in mind that the damages recovered are not 
wages for constructive service; but compen- 
sation for being prevented from earning the 
stipulated wages acvording to the contract of 
hiring.1* 

Another principle should be here noticed. 
A master cannot, while repudiating his con- 
tract with the servant to serve for a definite 
period of time, reduce the servant’s right of 
recovery to merely nominal damages, by 
showing that he offered the servant the same 
work at the same price for a less period than 
that for which he was hired. Thus where 
one is hired for a year and discharged, but the 
master offers the servant the same work at 
the same price, but by the week, the servant is 
not bound to accept it. 

3. Obligation to Seek Other Em- 
ployment. (a). Reasonable Diligence Re- 
quired. After dismissal there is no further 
duty on the part of the servant to return, and 
he is at full liberty to engage in other em- 
ployment.© Indeed, for wise reasons the 
law makes it his duty to seek other like em- 
ployment ; he must use due diligence to ob- 
tain it. The law imposes upon him the active 
duty of making reasonable exertions to ren- 
der the injury as light as possible. It will 
not lend its aid to enable a servant to eat the 
bread of idleness; it abhors an idle man; 
idleness is a breach of social duty and moral 


12 Pond v. Wyman, 15 Mo. 175, 183. 

18 2 Greenl. on Ev. (14th ed.) sec. 26la and cases in 
n. 2. 

14 2 Sutherland on Damages, 475. 

+ Wachs v. Friedmann, 11 Mo. App. 602. 

15 Howard v. Daly, 61 N. Y. 862; Sutherland v. 
Dyer, 67 Me. 64; Sanderson v. Henderson, 2 Hill (S. 
.) 486; Moody v. Leverieh, 14 Abb. N. S. 145; 2 Par- 
sons on Cont. (7th ed.) 40 and cases in notes; Shaw v. 
Republican Ins. Co. 69 N. Y. 286; Williamson v. An- 
derson, 9 Minn. 50; Beckwith v. Baldwin, 12 Ala. 
720. . 





obligation which the law would rather punish 
than countenance.!® But reasonable efforts 


16 Howard v. Daly, 61 N. Y. 870; Emmons v. Elder- 
ton, 4 H. L. 645; Beckman v. Drake, 2 H. L. 606; s. c. 
4C. B. 479 and note; Dillon v. Anderson, 48 N. Y. 
231; Hamilton v. McPherson, 28 N. Y. 76; Chamber- 
lain v. Morgan, 68 Pa. St. 168; King v. Steiren, 44 
Pa. St. 99; Whittaker v. Sandifer, 1 Duv. 261; Ricks 
v. Yates, 5 Ind. 115: Sherman v. Comstock, 21 Wend. 
462; 1 Sedgwick on Damages (7th ed.) pp. 98-4, where 
it is said that it is the duty of a party who seeks re- 
dress for another’s wrong to use due diligence to pre- 
vent loss to himself. A party is not entitled to com- 
pensation from injurious consequences from a breach 
of contract, so far as he had the information, time 
and opportunity necessary to preventthem. The Cin- 
cinnati etc. R. Co. v. Rodgers, 24 Ind. 103-4, see also 
on this point Stone v. Vimont, 7 Mo. App. 277, 282; on 
the general proposition see further, Hood v. Raines, 
19 Tex. 400: Wilson v. Martin, 1 Denio 602; Spencer 
v. Halstead, 1 Denio, 606; Clark v. Marsiglia, 1 Denio, 
817; Durkee v. Mott, 8 Barb. 423; Derby v. Johnson, 
21 Vt. 21; Cost v. R. Co. 6 E. L. & Eq. 280; Hochster 
v. De Latone, 20 L. & Eq. 157; Allen v. Jarvis, 20 
Conn. 88; Moody v. Brown, 34 Me. 107; Atkinson v. 
Bell, 8 B. & C. 277; Stephen v. Howe, 34 N. Y. Super. 
Ct. 183; Houston ete. R. Co. v. Mitchell, 88 Texas 85; 
Hosmer v. Wilson, 7 Mich. 805. In Shannon y. Com- 
stock, 21 Wend. (N. Y.) 457, Cowen, J., said these 
were but contracts of the sale of personal services and 
labor. ‘*On the vendee declining them, the vendor 
sells them to another, or converts them to his own 
use; in other words he goes about his business in 
another direction, which fetches him the same or 
more perhaps than the agreed price which has failed. 
This is necessarily so, unless the vendor of the labor 
chooses to lie idle for the supposed length of time, 
which performance would have demanded. But this 
he has norightto do. Therule on this subject is well 
laid down by Mellen, C. J., in Miller v. Mariner’s 
Church, (3 Greenl. 51, 55, 56,) as follows: (quoting 
from the opinion.) ‘In general the delinquent party 
is holden to make good the loss occasioned by his de- 
linqguency. But this liability is limited to direct dam- 
ages, which according to the nature of the subject 
may be contemplated or presumed to result from his 
failure. The purchaser at auction sale, of perishable 
goods, fails to complete his contract. What shall be 
done? Shall the auctioneer leave the goods to perish, 
and throw the entire loss upon the purchaser? That 
would be to aggravate it unreasonably and unneces- 
sarily. Itis his duty to sell them a second time, and 
if they bring less, he may recover the difference, with 
commissions and other expenses of resale from the 
purchaser. Ifthe party entitled to the benefit of a 
contract can protect himself from the loss arising from 
a breach at a reasonable expense, or with reasonable 
exertions, he fails in his social duty, if he omits to do 
so. regardless of the increased amount of damages, 
for which he may intend to hold the other contracting 
party liable.’ The reason and justice (continued 
Cowen, J.) of these remarks, are open to continued 
illustration in the affairs of men. A mason is engaged 
to work for a month, and tenders himself and offers 
to perform, but his hirer declines his services. The 
next day the mason is employed at equal wages else- 
where for a month. Clearly his lossis but one day, 
and it is his duty to seek other employment. Idleness 
is itself a breach of social duty and of moral obliga- 
tion. Butif he continues idle for the purpose of 
charging another, he superadds a fraud which the law 
had rather punish than countenance.’’ In Hichscher 
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on the part of the servant is all the law de- 
mands; extraordinary diligence is unneces- 
sary.‘7 And the question whether the servant 
used reasonable exertions in this behalf is one 
of fact, dependent upon the particular cir- 
cumstances of each case.!* It follows that 
the contract price is the servant’s measure of 
damages, if by reasonable exertions he fails 
to find employment of the same or of similar 
nature, and the onus of showing that he might 
have secured employment and earned some- 
thing is on the master.19 

(b). Nature of Service. The servant is 
not bound to seek employment or perform 
service of a different kind from that which he 
was engaged to perform.2° Here a distinc- 
tion is to be observed. If the servant is em- 
ployed in any special service as physician, 
lawyer, dentist or engineer, he would only be 
required to seek and accept employment in 
such special business ; whereas, if he is hired 
to do general labor, as a day laborer, farm 
hand, or the like, he must seek general work. 
Thus a carpenter would not be compelled to 


v. McCrea, 24 Wend. 399, the above language of Cow- 
en, J., Was approvingly quoted. The*court further 
said: ** * * * by failing to perform and that 
promptly, I admit the defendants have subjected 
themselves to an action for damages. That, they do 
not deny; but it by no means follows that where a man 
has hired out the services of his person or property at 
a stipulated price, and the employer has failed to 
perform, the employee may, either by lying still, or 
omitting to engage otherwise in the general line of his 
business, as a matter of course, subject his employee 
to a payment of the whole contract price.’’ In referr- 
ing to the language of the Chief Justice of Maine (in 
Miller v. Mariner’s Church, 3 Greenl. 51, 55, 56, 
above quoted) the court added, ‘‘a doctrine so sound 
in morals, I never could have suspected to be wanting 
in any department of the law.’’ The language of 
Mellen, J., of Maine, was approvingly quoted in Wal- 
worth v. Pool, 9 Ark. (4 English) 394. The opinion of 
the Arkansas Supreme Court in this case is interesting 
and instructive. In assessing damages the jury is 
justified in looking at all that had happened or was 
likely to happen. to increase or mitigate the loss of the 
plaintiff down to the day of trial. Frost v. Knight, L. 
R. 7 Ex. 111; Hochster v. De Latour, 2E. & B. 678; 
Churchwarden v. Queen. L. R. 1 Q. B. 204, 208. 

17 See cases in last note on the degree of diligence 
the law requires on part of servant to secure other 
employment. 

18 Byrd v. Boyd, 4 McCord (8S. C.) 246; Howard v. 
Daly, 61 N. Y. 362; Gillis v. Space, 63 Barb. (N. Y.) 
177: Polk v. Daly, 14 Abb. Pr. N. 8. (N. Y.) 156; 
Moore v. Leverich, Id. 145. 

19 Puller v. Hulliday, 12 East. 494; Shannonv. Com- 
stock, 21 Wend. (N. Y.) 457; Kleine v. Catara, 2 Gall. 
(N. 8.) 86; Heckscher v. McCrea, 24 Wend. (N. Y.) 
804; Costigan v. R. Co., 2 Denio, 609. 

20 Howard v. Daly, 61 N. Y. 370; Beckham y. Drake, 
2 H. L. Cases, 606; Costigan v. R. Co., 2 Denio, 609; 
Walworth v. Pool, 9 Ark. (4 Eng.) 3894. 





do the work of a farm-laborer, or an actor 
the work of a clerk,?4 or a physician the work 
of a dentist, or a superintendent of a railroad 
the work of a conductor,?? or an overseer the 
work of a day-laborer,2* or a foreman in a 
type foundry the work of a common hand,™ 
or a head game keeper the work of assistant 
game-keeper.*° The service must be of equal 
grade, not of a more menial kind, even if the 
compensation is equal to, or greater in the 
latter service. The character of the labor is 
the criterion. 

(c). Employment in Same Neighborhood. 
The servant is not bound to leave his home to 
obtain other employment, or accept employ- 
ment in a different community if it is offered 
him. He need not gobeyond the neighbor- 
hood where he was employed. His duty is 
to seek and accept work only in the same 
vicinity. Thus, a teacher is not bound to 
leave her home to find employment,”* or a 
railroad superintendent the community where 
employed,”’ or an actor a city where he was 
to perform,”* or an overseer the vicinity in 
which he was to do service.*9 

4. Distinction between Ordinary Contracts of 
Service and Special Contracts. In applying this 
principle of reduction a distinction is made be- 
tween contracts for specific work,and contracts 
for the hire of clerks, agents, laborers and do- 
mestic servants, which are being considered, 
and this distinction will explain the apparent 
conflict in many cases. (n the former case 
the loss of the party is the loss of the benefit 
of the contract he is prepared to perform, 
and if he finds something of a different na- 
ture from that which he contracted for, and 
which he was wrongfully prevented from per- 
forming, his doing it ought not mitigate the 
damages for the breach of his contract by the 
other party ;°° whereas, in the latter case, the 
party can earn and expects to earn no more 
than single wages, and if he gets that, his 
loss, of course, will generally be but nom- 


21 Polk v. Daly, 14 Abb. Pr. N.S. (N. Y.) 156. 

22 Costigan v. R. Co. 2 Denio, 609. 

23 Walworth v. Pool, 9 Ark. (4 Eng.) 394. 

24 Gillis v. Space, 63 Barb. 177; Beckham y. Drake, 
2 H. L. 607. 

25 Ross v. Pender, 18. (S. C.) 4th series, 352. 

2% Gillis v. Space, 63 Barb. 177. 

27 Costigan v. R. Cq. 2 Denio, 609. 

28 Howard v. Daly, 61 N. Y. 371. 

29 Walworth v. Pool, 9 Ark. (4 Eng.) 394. 

80 Wolf v. Studebaker, 65 Pa. St. 459. 
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inal.*1 Considerable confusion will arise in 
applying this rule in both class of cases, but 
much more in the former than in the latter.°? 

5. Servant Entitled to Salary During Idle 
Time. The servant is entitled to wages during 
the time he is idle, even though in his second 
employment he gets higher wages than under 
his first contract, so that in the end he makes 
more than he would have made had he not been 
discharged.** This rule seems to controvert 
the principle above stated, that the recovery 
is limited to actual damages, yet, in justice, 
the faithless employer ought not be entitled 
to the benefit of the new bargain, but 
should pay the wronged party for his idle 
time, for the master by a breach of his con- 
tractual duty cansed tne idleness. 

6. Time of Trial of Cause as Affecting 
Amount of Recovery. (a). Damages Limited to 
Time of Trial. Another distinction is to be not- 
ed. If the servant sues for breach of contract 
before the term of service expires, heis limited 
to the damages sustained up to the time of 
trial; but if the action is commenced after 
the expiration of the period covered by the 
contract, he is entitled to all damages sus- 
tained for the whole time. 

(1). Reasons for the Rule. This princi- 
ple rests upon the obvious reason that the 
damages can not be assessed in ad- 
vance. And further if the servant were 
permitted to recover the full amount 
of the wages for the full term at the 
contract price, he might, after he is dismissed 
sue and recover a judgment and then obtain 
employment elsewhere, and receive for the 
residue of the term as much or more than by 
the broken contract he would have been enti- 
tled to if he had served his time out.5* The 
law simply intends to save the servant from 
actual loss by the master’s breach of the con- 
tract.® 

(2) Gordon v. Brewster considered.— 
Gordon v. Brewster®® furnishes a striking il- 


31 King v. Stieren, 44 Pa. St. 99; Wolf v. Studebak- 
er, 65 Pa. St. 459. 

82 Contracts for specific service do not come within 
the scope of this article, but only those of the latter 
kind above mentioned. 

838 Sherman v. Samp. Trans. Co. 31 Vt. 550; Gillis vy. 
Space, 63 Barb. 177; Willoughby v. Thomas, 24 Gratt. 
(Va.) 522, Wood’s Master and Servant pg. 239. 

3t Ream v. Watkins, 27 Mo. 516; Booge v. R. R., 33 
Mo. 212. 

85 Nations v. Cudd, 22 Tex. 550. 

86 Gordon v. Brewster, 7 Wisconsin, 355. 





lustration of the impossibility of assessing 
damages if the trial is had before the expira- 
tion of the term of the contract. The plaint- 
iff was employed as superintendent of a lum- 
bering establishment for five years at a salary 
of $2000 a year. At the end of the first 
year he was discharged. He immediately in- 
stituted suit to recover damages for the bal- 
ance of the term. He afterwards obtained 
employment at a yearly salary of $1000. 
The trial took place while he was thus em- 
ployed. A verdict of $4000 was rendered in 
favor of plaintiff on the theory that the state 
of facts existing at the time of trial would 
continue until the end of the term of his 
first engagement. In reversing the judgment 
the Supreme Court said: ‘‘In any business 
the price of labor fluctuates greatly within 
four years; particularly is this true of the 
lumbering business in this country. Now 
suppose the respondent could only obtain for 
his services next year $500 and so on, would 
it not be unjust to say he should only recov- 
er according to the rule adopted by the jury 
in this case? Or suppose the value of labor 
should rise so that he could obtain for his 
services $2,000 or $2,500 a year, what then 
would be his loss for the failure of the appel- 
lant to fulfill his contract? Still another dif- 
ficulty presents itself. Suppose the respond- 
ent should die within the four years or be- 
come incapacitated to perform service of any 
kind, would he be entitled to recover the dam- 
ages he has recovered? In ascertaining the 
amount of damages on his contract running 
four years, we do not think the court and 
jury were authorized in assuming that the 
same state of things existing at the time of 
trial would continue until the expiration of 
the contract. Had the respondent seen fit to 
wait before bringing his action until the pe- 
riod had elapsed for the complete perform- 
ance of the agreement, the measure of com- 
pensation could then have been easily arrived 
at. * * * Butas the case now stands, 
we think he was only entitled to recover his 
salary on the contract down to the day of 
trial, deducting therefrom any wages which 
he might have received or might have reason- 
ably earned in the meantime. This rule ap- 
pears to us to be the most equitable and safe 
of any that oecurs to our minds, and the one 
most likely to effect substantial justice be- 
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tween the parties.’’®’ 

(b) Trial after expiration of period.—If the 
action is commenced before the expiration of 
term of service, but is not tried until after 
that period, the servant is entitled to recover 
the stipulated salary for the whole time, 
to be reduced, of course, by what he earned 
in the meantime, or could have earned by the 
exercise of proper diligence.® 

7. Death of employer before expiration of 
term.—If the employer dies before the time for 
the termination of the contract this excuses 
further performance. Thus, where a clerk 
had been retained for three years and the 
employer died before the end of that term it 
was held that no action could be maintained 
against the administrators of the deceased 
employer for their refusal to retain such 
clerk.*9 

8. Judgment bar to future suits. (a) Rule 
stated.—If a discharged servant institutes 
suit and recovers judgment before the expira- 
tion of the term for which he was hired this 


will operate as bar to any subsequent action-’ 


Thus, if a person hired for three years is dis- 
eharged during the second quarter, sues to 
recover for arrears of wages, and damages 
for breach, and recovers a judgment for one 
quarter’s wages, this will be a bar to a second 
suit, upon the same contract, for wages of 
the subsequent quarter of the first year and 
damages. *° 

(6) Reason of the rule.—In such cases 
the cause of action is indivisible. The law 


37 Id. 362, 863. See also Lewis v. Atlas Mut. Life 
Ins. Co. 6) Mo. 584; Washburn v. Hubbard,6 Lans. 11; 
Wright v. Falkner, 37 Ala. 274; Hartland v. General 
Exchange Bank, 14 L. T. N. S. 863; Alfaro v. David- 
son, 40 N. Y. Supr. Ct. 87; Sutherland v. Wyer, 67 
Me. 64; Fowler v. Armour, 24 Ala. 194; Gifford v. 
Waters, 67 N. Y. 80; Pritchard v. Martin, 27 Miss. 
805; Howe Machine Co. vy. Bryson, 44 Iowa, 159. 

88 Squire v. Wright; 1 Mo. App. 172; Sprague v. 
Morgan, 7 Ala. 952; Martin v. Everett, 11 Id. 375; 
Bromley v. School District, 47 Vt. 381; Hendrickson 
vy. Anderson, 5 Jones L. 246; Williams v. Anderson, 9 
Minn. 50; Horn v. Western L. Asso. 22 Minn. 233; 
Utter v. Chapman, 38 Cal. 659; Jeffray v. King, 34 
Md. 217; Cumberland R. Co. v. Stack, 45 Md. 161; 
Congregation of the Children of Israel v. Peres, 2 
Cold. (Tenn.) 620; Decker v. Hassel, 26 How. Pr. 528; 
Blum vy. Holitzer, 538 Ga. 82; Fereira v. Sayres, 5 W. 
& 8. 210; Baker v. Knickerbocker Life Ins. Co., 24 
Wis. 630; Prentiss v. Ledyard, 28 Wis. 181; McDan- 
iel v. Parks, 19 Ark. 671; Alger v. Alger, 108. & R. 
235; Whitaker v. Sandifer, 1 Duv. 261. 

39 Yerrington v. Greene, 7 KR. I. 589. 

40 Colburn v. Woodworth, 31 Barb. 
Booge v. R. Co., 83 Mo. 212. 


(N. Y.) 381; 





does not favor splitting up a demand.“ All 
the damages which can be recovered under 
such circumstances, are such as flow directly 
and necessarily from the breach, which is the 
sole cause of action. 

(c) Judge Johnson’s views.—In referring 
to this question, Johnson, J., of the Supreme 
Court of New York, once observed: ‘‘The 
contract is not in the uature of a continuing 
covenant like a covenant. running with-the 
land. It is idle to suppose that when such a 
contract has been once put an end to by one 
party entirely, though without sufficient 
cause, and the other party has brought his 
action for the damages occasioned by such 
breach, and had the judgment of the court 
upon his claim, the contract still remains in 
force, so as to entitle such other party to the 
compensation provided for in case of its per- 
formance. When the action is brought to 
reeover damages for a breach of that charac- 
ter, it is necessailry an election on the part of 
the party prosecuting it, to consider the con- 
tract at an end, so far at least as performance 
on his part is concerned. * * * If the 
party thus situated brings his action before 
the entire measure of damages has been 
filled, or before the damages have all become 
known, so as to be susceptible of proof, it is 
his folly or misfortune. He cannot sever 
them and recover part in one action, and 
the residue, when discovered, in anoth- 
er." 

9. Damages liquidated.—If in the con- 
tract of employment the employer agrees to 
pay the employee the full amount of salary 
for the whole term whether he serves the full 
period or not, the employee may recover that 
sum, which is not subject to the ordinary 
rule of reduction. Thus, where the em- 
ployer agrees with the servant, that if after 
trying him three months, the master is satis- 
fied a year’s salary will be paid him ‘‘just as 
if he had worked for a full year,’’ and then 
without cause discharges the servant, the serv- 
ant is entitled to the whole yearly salary.* 


41 Fish v. Folly, 6 Hill, 54; Bendemagle v. Cocks, 19 
Wend. 207. 

42 Colburn v. Woodworth, 31 Barb. (N. Y.) 381. 

48 Wachs v. Friedmann, 11 Mo. App. 602. In this 
case the court said: ‘‘If defendants at any time af- 
ter the expiration of the three months of trial, dis- 
charge plaintiff contrary to their agreement they were 
then, ‘without hesitation’ ,that is,upon his discharge, 
to pay the annual salary for the whole year.’’ 
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In such case the damages are liquidated by 
the agreement of the parties.“* More than 
the legal duty of indemnifying the servant 
against actual loss is imposed upon the mas- 
ter by his own agreement.* 

10. Part of profits as compensation.—In 
contracts of service where the servant is to 
receive a percentage of the gross recipts for 
the period of time covered by the contract his 
measure of damages is such sum as he would 
have made as his share of the contract dur- 
ing the stipulated period, less what he might 
have reasonably earned by the exercise of 
diligence during the time.*’ Here arises a 
difficulty is ascertaining this sum. It cannot 
be determined wholly by past sales. There 
is no presumption of continuance. Because 
the business has been of certain proportions 
or attended with certain results, there is no 
presumption that it will so continue for the 
full term. There is a probability of increase 
or decrease in every business, as affected by 
competition, fluctuation of trade, and other 
causes. Therefore, in such case, in determin- 
ing the servant’s loss there should be tes- 
timony establishing the connection, and tend- 
ing to show the amount and character of the 
future business as compared with that of the 
past.46 So where an overseer is hired by a 
special contract, and is to be rewarded by 
one-fourth of the crop and is dismissed be- 
fore the crop matures, he is entitled to the 
the value of one-fourth of the crop at the 
time it is gathered.* 

Eveene McQuinn. 

St. Louis, Mo. 


4t Id. 

451d. 

47 Goldman v. Wolff, 6 Mo. App. 490, 496. 

48Id. Fox v. Harding, 7 Cush. 516; Phila. R. Co. v. 
Howard, 13 How.344; Lewis v. Ins.Co.61 Mo. 585; Alfaro 
v. Davidson, 40 N. Y. Sup. Ct. 87; Burrell v. Saginaw 
Etc. Co., 14 Mich. 35; Hoy v. Gronoble, 34 Pa. St. 1; 
Masterton v. Mayor etc. 7 Hill 62. 

49 In this case the jury found a verdict for the plaint- 
iff equal to one-fourth of the supposed value of the 
crop when it should be gathered. On appeal the Su- 
preme Court refused to disturb the verdict. Clancy 
v. Robertson, 2 Mills’ Const. Rep. (S.C.) 404. In Smith 
v. Thompson, (8 C. B. 44) the contract was for two 
years with a fixed salary and one-half profits. The 
plaintiff was dismissed at the end of four months and 
a half, the jury gave him a year’s salary, his share of 
the profits for twelve months, which was held not to 
be excessive. See Hz parte Clark, L. R. 7 Eq. 560; Yel- 
land’s ease, L. R. 4. Eq. 350. 








THE ‘IMPLIED CONDITION” ON THE 
LETTING OF A FURNISHED HOUSE. 





In the case of Bird v. Lord Greville, Mr. 
Justice Field described the doctrine that on 
the letting of a furnished house there is an 
implied condition that it is in a ‘‘fit state of 
habitation’ at the time the tenancy is to 
commence, as ‘‘well established ;’’ and since 
Wilson v. Finch-Hatton? it may fy»irly be 
said tobe so. The doctrine has, however, so 
far as we know, never been confirmed by the 
decision of any court of appeai; and it was 
strangely neglected and misunderstood for 
more than a quarter of a century after it was 
laid down in Smith v. Marrable.* It has, 
however, in recent years been so extensively 
acted upon and enforced, and is so much in 
accordance with common sense, that we think 
it may be safely concluded that no court of 
appeal would now overrule it. 

The terms in which Mr. Justice Field, in 
the recent case, stated the implied condition, 


‘are those in which it has been expressed, with 


parrot-like iteration, by judges and text-book 
writers. The house must be ‘‘fit for habita- 
tion.’’ But, when we come to inquire what 
kind of facts have been held to justify the 
tenant of a furnished house in refusing to oc- 
cupy it and pay rent, we find some reason to 
doubt whether the current phrase accurately 
expresses the practical rule on the subject. 
It would rather seem that, practically, so far 
as the decisions have at present gone, the im- 
plied condition is not that the house shall be 
in all respects fit for habitation, but that it 
shali not be in such a state as to be likely to 
occasion great discomfort, or danger to health 
to the occupier. Thus, in Smith v. Marra- 
ble, Lord Abinger told the jury that, in or- 
der to find for the tenant of a furnished 
house, in an action against him for use and 
occupation, the nuisance in consequence of 
which he refused to occupy must be ‘‘so in- 
tolerable as to render it impossible that he 
could live in the house with any reasonable 
comfort.’’ Andon the motion for a new 
trial, Parke, B., said that ‘‘if the premises 
are incumbered with a nuisance of so serious 
a nature that no person can reasonably be ex- 
pected to live in them, the tenant is at liberty 


1 Tried on Tuesday last. 
225 W. R. 537, L. R. 2 Ex. D. 336. 
811M. & W. 5. 
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to throw them up.’’* In Campbell v. Wen- 
lock,> Cockburn, C. J., also directed 
the jury that, to justify the tenant in 
refusing to occupy and pay rent, the nuisance 
must prevail to such an extent as to destroy 
the ‘treasonable rest and comfort of the in- 
mates;’’ and, in Wilson v. Finch-Hatton,® 
Kelly, C. B., said that there where ‘‘a house 
is insuch a condition that there is either great 
discomfort or danger to health in entering 
and dwelling in it, then the intending tenant 
is entitled to repudiate the contract altogeth- 
er;’’ and, in the same case, Huddleston, B., 
states the implied condition as being that the 
furnished house shall be ‘‘reasonably and de- 
cently fit fur occupation.’’ In the recent 
case of Bird v. Lord Greville, Mr. Justice 
Field came to the conclusion on the facts that 
‘the house was not in such a state that a 
person could not live in it without risk,” 
and therefore gave judgment for the ten- 
ant. 

The kinds of nuisance which, in the report- 
ed cases, have been held to justify a tenant 
in refusing to occupy a furnished house are 
—(1), the prevalence in the house of bugs,and 
(2), bad drainage. With regard to the former 
kind of nuisance, it was laid down by Cock- 
burn, C. J., in Campbell v. Wenlock,’ that 
. the presence in the house of ‘‘a few bugs”’ 
will not entitle the tenant to throw up his 
lease. But in the same case it was laid down 
that, ‘‘if any part of the house was unfit to 
be inhabited from the cause assigned— 
for instance, the servants’ attics—the 
defence would be as much sustained as if the 
whole of the house were thus infested.’’ As 
to bad drainage, the facts on which in Wilsou 
vy. Finch-Hutton, the tenant escaped liability 
for rent were about as strong as could be im- 
agined. The drains were ‘‘very much out of 
repair ;’’ there was a cesspool under the pan- 
try, and ‘‘a considerable amount of stagaant 
sewage matter under the basement floor.’’ 
Bird v. Lord Greville, had added another 
class of facts—viz., the existence of infectious 
disease in the house, within a short period of 
the time fixed for commencement of the ten- 
ancy, effectual measures not having been 
adopted to disinfect the house. 


4See 11 M. & W. at p. 8. 
54F. & F. 716. 

6 Ubi supra. 

74F. & F. at p. 733. 





There can be no doubt, on principle, that 
that such an amount of dilapidation in a fur- 
nished house as will expose the tenant to 
great discomfort will justify him in refusing 
to occupy and pay rent. But, so far as we 
know, there is no recent reported case bear- 
ing upon the degree of dilapidation which 
must be proved. The early case of Salisbury 
v. Marshall, related to an unfurnished house, 
and was decided upon the mistaken impres- 
sion that on the letting of such a house there 
was an implied warranty of fitness for the 
purpose for which it was taken. In that case, 
the facts which were held to constitute a 
breach of this implied warranty were of an 
extreme character. Water came through the 
roof and ceilings in wet weather. It is con- 
ceived that, in order to relieve the tenant of 
a furnished house from his contract, the 
dilapidations must be such as to occasion 
serious personal discomfort to the occupier. 

If the tenant of a furnished house agrees 
to put it iato good repair, the implied condi- 
tion wiil, it seems, be excluded so far as re- 
gards unfitness for habitation arising from 
dilapidation.!° An agreement by the tenant 
merely to keep the house in repair will not 
affect the implied condition.“ 

The question does not seem to have been 
raised in any reported English case whether 
the tenant of a furnished house who finds that 
the house does not contain sufficient or suita- 
ble utensils, furniture or fittings, is entitled 
to throw up his occupation on this ground. 
But in the American case of Dutton v. Ger- 
rish,!? it was said by Shaw, C. J., that where 
‘*furnished rooms in a lodging-house are let 
for parlor, bed-room, and the like, for a par- 
ticular season of the year, a warranty may be 
implied that the rooms are properly furnished 
and suitably fitted for such particular use.’’ 

It is scarcely necessary to add that the fur- 
nished house must be ‘‘fit for habitation’’ at 
the time the tenancy is to commence. It is 
obvious that the landlord can not keep the 
tenant out of possession while he makes the 
house free from discomfort and risk to 
health. ‘‘It is said,’’ remarked Kelly, C. B., 


8 See the observations of Kelly, C. B., in Wilson v. 
Finch-Hatton, L. R. 2 Ex. D., at p. 342. 

94C. & P. 65. 

10 See L. R. 2 Ex. D., at p. 343. 

nb. 

1 63 Mass. 94. 
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in Wilson v. Finch-Hatton, ‘‘that the tenant 
in this case could have gone to an hotel, and 
could have recovered the amount of the ex- 
penses there incurred from the plaintiffs ; but 
I am of opinion that she is not to be forced 
to do this, and to be compelled to sue the 
plaintiffs as well as suffer the loss of that for 
which she has contracted, and for which she 
would, according to that contention, be pay- 
ing rent.’’—Solicitor’s Journal. 





NEGLIGENCE—CONTRIBUTORY—PER SE— 
REMOTE AND PROXIMATE CAUSE—FEL- 
LOW-SERVANT. 


ABEND v. TERRE HAUTE, ETC. R. CO. 





Supreme Court of Illinois, Sept. 27, 1884. Was 
11. Where the plaintiff by his own showing discloses 


‘a glaring case of a failure to exercise due care on his 


‘own part, the court is justified in withdrawing the 
ease from the jury and ordering a non-suit. 


2. To warrant a non-suit on the ground of contrib- 
utory negligence, it need not appear that the failure 
‘to exercise due care was an essential element of the 
cause producing the accident, but it is sufficient, if 
the deceased by his ; situation materially contributed 
to the result. g@§ avec 722 9 Ss2 uve cc. BEE 2g 238 


8. Where one who should be in his seatin a car of 
the train, goes to the engine and remains there with 
the engineer and fireman, knowing that the train on 
which he is riding is a ‘‘wild’’ train, i.e., one not 
running on schedule time, and a collision happens, 
and he is the only person who is killed, such want t of 
due care on his part is shown as to’ "make it contribu- 
tory negligence per se, justifying a non-suit. 


4. Aforeman of a crew of wreckers, who board a 
train for a place on the road where a wreck has oc- 
curred, is a fellow-servant of the engineer of the 
train and a colliding train, although not in service at 
the time, but only on his way to work. 


























Error to Appellate Court. 

MULKEY, J., delivered the opinion of the court. 

This action was brought by Edward Abend, the 
plaintiff in error as administrator of Thomas 
Beasely, against the Terre Haute & Indianapolis 
Railroad Company, defendant in error, to recover 
damages for personal injuries received by the 
plaintiff’s intestate in a railroad collision resulting 
in the latter’s death, alleged to have been occa- 
sioned by the negligence of the company. The 
cause was tried in the St. Clair Circuit Court, 
where the action was brought resulting in a ver- 
dict and judgment for the defendant. The judg- 
ment having been affirmed by the Appellate 
Court for the Fourth District, the plaintiff in 
error brings the record here for review. On the 
trial in the Circuit Court, after the evidence on 
the part of the plaintiff was in, the defendant de- 
clined to offer any testimony, and the court at its 





instance instructed the jury to find the issues for 
the defendant, which it did; and the ruling of the 
court in thus withdrawing the case from the jury, 
presents the ultimate question for determination. 

The circumstances under which Beasely was 
killed, and which gave rise to the present litiga- 
tion are as follows: On the 25th day of June, 
1880,one of the defendant’s trains was wrecked on 
its road near Confidence Hill, in Madison County, 
this State. On the following day, the deceased 
being an employee of the company, together with 
a number of others, was ordered by the proper 
officer of the company to go out from East St. 
Louis, on a wrecking train of the defendant, to 
the place of collision, for the purpose of assisting 
in removing the wreck, which he proceeded to 
do. The train was under the control of one 
Busse, who acted in the capacity of both con- 
ductor and engineer. Beasely, instead of taking 
a seat in the wrecking car, as he should have 
done, in violation of a published rule of the com- 
pany of many years standing, and of which from 
the circumstances he must have had notice, got 
on the locomotive and took a seat on the fireman’s 
side, immediately in front of Cope the fireman, 
the train moving off as he did so, in which posi- 
tion he remained until a short time afterwards, 
when the locomotive upon which he was riding, 
collided with the engine of a freight train coming 
in the opposite direction—causing his immediate 
death. The train upon which the deceased was 
riding was what is known particularly among 
railroad men as a ‘‘wild train,’? that is—a train 
not running by schedule, but under special in- 
structions. By the orders delivered to Busse he 
was expressly directed to keep out of the way of 
the very train with which his own train col- 
lided. 

This he neglected to do—hence the collision 
and serious consequences resulting therefroni. 
The declaration charges in substance that Beasely 
by order of the company went aboard the train 
for the purpose indicated, and that while it was 
proceeding to the wreck under the control and 
management of the servants of the defendant, it 
came in collision with a freight train belonging 
to and under the control of the defendant, where- 
by the said Beasely was instantly killed; that at 
the time he was so killed he was exercising due 
care and caution, and that such killing was with- 
out any fault or misconduct on his part, and that 
he was not at the time in question a fellow-serv- 
ant with the servants of the defendant who were 
operating said trains or either of them—that said 
Beasely then was and prior thereto had been in 
the employ of the defendant as its head black- 
smith, and when so killed he was proceeding ‘to 
said wreck by defendant’s order, in his capacity 
as such blacksmith, which is a distinct and differ- 
ent line of employment from that of the other 
servants of the defendant,”’ etc. 

These allegations were all traversed by the de- 
fendant’s plea and thereby put directly in issue. 

The proofs clearly establish most of the issua- 
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ble facts essential to a recovery. But do they 
show or tend to show the deceased was exercising 
due care at the time of the collision; or, that de- 
ceased was not at such time a fellow-servant with 
servants of the company through whose negli- 
gence the collision happened. We are of opinion 
they do not. It follows therefore the trial court 
ruled properly in withdrawing the case from the 
jury. What evidence is there in this case tending 
to show that the deceased was using due care at 
the time of the accident? None that we can see. 
Instead of taking « seat in the wreeking car—the 
safest and most appropriate place, especially in 
case of collision or other accident, as he should 
have done, and indeed, as he was requested to do, 
he deliberately in violation of an express rule of 
the company, took a seat upon the locomotive 
where he was not only exposed to the ordinary 
dangers incident to that place, but his position 
even there was rendered extra hazardous, by the 
fireman’s sitting immediately in his rearin the 
small space provided for the fireman only—situ- 
ated as the parties were in case of sudden danger, 
it would, to say the least of it, have been very 
difficult for him to have made his escape by jump- 
ing from the engine and so it turned out in this 
instance. Cope being in the rear, did jump from 
the locometive before the collision—Beasley did 
not. The consequence was Cope saved his life 
while Beasley lost his. Of the entire force, Beas- 
ley was the only one killed. We are of opinion 
the proofs so far from showing the deceased was 
exercising due care when the accident occurred, 
establish beyond controversy ke was guilty of 
, Such negligence as to absolutely forbid a recov- 
ery. Indeed it does not seem to be seriously con- 
tended the deceased was free from negligence, 
but the contention appears to be that Beasley’s 
death was the immediate result of the collision 
and that the deceased’s negligence was not an 
element or factor in producing the collision, 
hence it seems to be concluded that however 
gross his negligence it can not affect his right of 
recovery. This view, plausible as it may appear, 
is clearly unsound. It can not be maintained as 
a general proposition that in actions for per- 
sonal injuries caused by the defendant's 
negligence, the contributory negligence of the in- 
jured party will constitute no defense, except 
when the latter’s negligence is an element or fac- 
tor in producing the force causing the injury com- 
plained of. It is sufficient if the plaintiff’s negli- 
gence materially contributes to this injury, 
whether it contributes to the force causing the in- 
jury or not. Whatever dicta, or even decisions 
may be found to the contrary, the cases fully es- 
tablish the rule as here stated. Galena, etc. R. 
Co, v, Fay, 16 Ill. 558; Illinois Central R. Co. v. 
Buckner, 28 Ill. 299; Chicago, etc. R. Co. v. 
Becker, 76 Ill. 25. 

A simple illustration will demonstrate the fal- 
lacy of the principle contended for. A party de- 
liberately lies down upon a railroad track where 
trains of a railroad company are continually pass - 





ing, and falls asleep; presently a train eomes 
along at a forbidden rate of speed, and the en- 
gineer neglects to wring the bell, as required by 
statute, and the party on the track is injured. In 
the case supposed, it is clear there could be no 
recovery, and yet the negligence of the party in- 
jured did not contribute to the force causing the 
injury, nor did it have any connection with the 
negligence of the company in operating its train. 
It consisted simply, as in the present case, in the 
injured party placing himself in a dangerous posi- 
tion, but for which this accident would not have 
happened. The principle deducible from the 
cases generally is, that if the plaintiff, by the ex- 
ercise of ordinary care and prudence, could have 
avoided the consequences of the defendant’s neg- 
ligence, and he fails to do so, he can not recover. 
Indeed, it is a fundamental principle the plaintiff 
can not recover in any case for an injury occa- 
sioned by negligence merely, which would have 
been avoided by the exercise of ordinary care and 
prudence on the part of the plaintiff himself. 

Of course the rule here announced has no ap- 
plication where the element of fraud, or inten- 
tional injury enters into the case. For, however 
negligent the plaintiff may be, the defendant has 
no right to practice a fraud upon or wilfully injure 
him. But conceding for the purposes of argument, 
the court should not have withdrawn the question 
of due care of the plaintiff from the jury, we have 
no hesitancy in saying the case made by the 
plaintiff was wholly insufficient to warrant a re- 
covery upon the other question, and the case was 
therefore properly withdrawn from the jury on 
that ground. The Cox case, 21 Ill. 23; Keefe case, 
47Tll. 108; Britz case, 72 Ill. 256; and the Durkin 
case, 76 Ill. 395, all fully sustain the ruling of the 
court below upon this question. 

The evidence construed in the light of these 
cases shows beyond all controversy that Beasley 
was a fellow servant with Busse, through whose 
negligence and disobedience of orders the colli- 
siun was brought about. The evidence shows that 
a wrecking force is always made up on the hurry 
of the moment, out of the employees and servants 
of the company who happen to be within conven- 
ient reach, without regard to the particular line 
of service in which they are employed. The re- 
moving of obstructions from the tracks in case of 
a collision, is as shown by the proofs in this case, 
a distinct branch of service to which all the labor- 
ing force of the company are liable to be called 
without any reference to their ordinary calling or 
duties, and when a force thus made up goes aboard 
the wrecking train, and starts to the scene of 
disaster, they are all, including conductor, en- 
gineer, foreman and brakeman, put as much ina 
common branch of service while on the way, as 
they are after their arrival and the work of clear- 
ing the track has commenced. It is an erro: to 
suppose that a force of men can not be engaged 
in a common cause, unless all are continuously 
working at the same time, and engaging in doing 
precisely the same kind of work. It is sufficient 
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if all are actually employed by the same master, 
and that the work of each, whatever it may be, 
has for its immediate object a common end or 
purpose, sought to be accomplished by the united 
efforts of all. The skill of a carpenter, black- 
smith, or other mechanics might be very useful in 
removing a wreck, and when thus working to- 
gether in such a service, though each one in his 
own particular way, they are all, within the 
meaning of the rule engaged in a common em- 
ployment, notwithstanding in their ordinary em- 
ployment, they have no connection with each 
other, and consequently when so engaged, are not 
fellow servants. The deceased, though not ac- 
tually using afhammer or other tool at the very 
moment he was killed, was nevertheless just as 
clearly in the employ of the company for the pur- 
poses of the business then in hand, as the remain- 
der of the force who actually assisted in removing 
the wreck. One who is hired by the day, week or 
year, is just as much in his employer’s service in 
going to and from his work, as when actually 
engaged in the work itself. 
Judgment affirmed. 
Scott, J.—I dissent from this opinion. 


NotTe.—I. Contributory Negligence. 

This case holds that a non-suit will be ordered if it 
appears from the plaintiff’s own evidence that he, by 
his own carelessness, contributed to the accident, 
whether his negligence contributed to the force caus- 
ing the injury or not, i. e. the plaintiff’s contributory 
negligence need not be an element in causing the in- 
jury. It is sufficient to preclude a recovery if it isa 
material ingredient entering ‘‘into the compound 
which made up the injury.’’ 

1. The rule of contributory negligence may be thus 
stated: If the plaintiff. or in case of death, the de- 
ceased, by his own want of due care, (Steele v. Cent. 
RB. Co. of Iowa, 48 [a. 108; Hughes v. Muscatine, 44 
Ia. —; Marganv. R. Co., 58 Tenn. 379; Elwood v. R. 
Co., 4 Hun. 808), has contributed to the injury, 
whether it is prior (Illinois, etc. R. Co. v. Hall, 72 Ill. 
222; R. Co. v. Hetherington, 83 Ill. 510; R. Co. v. 
Hart, 87 Ill. 529; R. Co. v. Modgim, 85 Ill. 481; R. Co. 
v. Margan, 82 Pa. St. 184; R. Co. Eaton, 53 Ind. 310; 
Carroll v. R. Co., 13 Minn. 30), or subsequent to that of 
the defendant, (Butterfield v. Forrister, 11 East. 60; 
Brown v. R. Co., 22 Minn. 166; Martensenv. C. etc. 
R. Co., 60 Iowa, 705; Jackson v. Com., 76 N. C. 282; 
S. C. 36 Vt. 580), or contemporaneous therewith, 
(O’Brien v. McGlenchy, 68 Me. 552; R. Co. v. Becker, 
76 Ill. 25; Doggertt v. R. Co., 78 N. C. 805; Moak’s 
Underhill on Torts, 285), where there is a juridical or 
proximate (Henry v. R. Co., 50 Cal. 183; Stark v. Lan- 
caster, 57 N. H. 88; R. Co. v. Stanford, 12 Kan. 354; 
Proctor v. Jennings, 6 Nev. 83), connection between 
his carelessness and the result, no action will lie, un- 
less the negligent acts of the parties are distinct and in- 
dependent of each other, (Moak’s Underhill on Torts, 
283), and the negligence of the plaintiff preceded that 
of the defendant, (Wharton on Negligence, sec. 335, 
Pp. 298; Oil City Gas Co. v. Robinson, 99 Pa. St. 1; 2 
Thompson on Negligence, 1146, § 1), and if, notwith- 
standing this negligence, the injury could have been 
avoided by the exercise of due care at the time by the 
defendant; Morris v. Chicago, etc. R. Co., 45 Ia. 29; 
McKean v. R. Uo., 55 Ia. 192; 2 Thomp. on Negligence, 





1146, §§ 3, 4, 5, 7 and 8; Swigert v. Hannibal, etc. R. 
Co., 75 Mo. 475; Morris v. Chicago, etc. R. Co., 45 Ia. 
29, and cases on p. 32; Neier v. Missouri, etc. R. Co. 
12 Mo. App. 25 and 35; Kelley v. N. R. ete. R. Co., 11 
Id. 1; Werner v. Citizens R. Co., Id. 601; Davies 
v. Mann, 10 Mee. & W. 545; see Whart. on Negligence, 
301-2, 323, 332; Murphy v. Deane, 101 Mass. 245, 263 
and fol.; Richmond v. R. Co., 18 Cal. 357; Needham 
v. R. Co. 87 Id. 409; Kline v. R. Co., 371d.400; Flynn 
v. R. Co., 40 Cal. 14; Robinson v. R. Co., 48 Cal. 409; 
Frick v. R. Co., 5 Mo. App. 485; Langan v. R. Co., 5 
Mo. App. 311; 51 Miss. 234; 28 Ohio St. 340; 74 
N. C. 655; 27 La. Ann. 53; 48 Mich. 205; 41 Am. Rep. 
470; Shearman & Red. on Negligence, 34, n. 1; 4 
Wait’s Actions & Defences, 718, § 2. The principle 
simply means that if A, by his own carelessness, suf- 
fers an injury occasioned in part by the fault of B, 
who violates no social duty, he can not recover dam- 
ages from B therefor. 

2. Generally, where the facts are undisputed (Shear- 
man & Red. on, Negligence, § 2, and cases; R. Co. v. 
McClurg, 56 Pa. St. 294; s.c.57 Pa. St. 172; Bies- 
siegal v. R. Co., 40 N. Y. 9; Fernandes v. Sac. R. Co., 
52 Cal. 45; Field on Damages, 529; 2 Thomp. on Neg- 
ligence, 1178, sec. 25 and cases), and such that a 
reasonable mind can draw no other inference or con- 
clusion than that the plaintiff was at fault, it is the 
province of the court to determine the question of con- 
tributory negligence as one of law. Milne v. Walker, 
59 Ia. 188; Morrissey v. Ferry Co., 43 Mo. 383, and 
cases; Hays v. Miller, 70 N. Y. 112; Benton v. R. Co., 
55 Ia. 496; Farley v. R. Co., 56 Ia. 339, and cases on p. 
830 of opinion; Artz v. R. Co., 34 Ia. 153: Starry v. 
R. Co., 51 Ia. 419; McLaury v. City of McGregor, 54 
Ia. 717; Curren v. W. Mfg. Uo., 36N. Y. 153; Flem- 
ming v. R. Co.; 49 Cal. 253; Owenv. R. Co., 35 N. Y. 
516; McQuilken v. R. R. Co., 30 Cal. 7; Brown v. R. 
Co., 22 Minn. 165; Abbett v. R. Co., 30 Minn. 482; 
Stratton v. R. Co., 95 Ill. 25. 

But if the circumstances are so complica- 
ted that reasonable minds might differ as to the 
probable cause of the injury, the question is for 
the jury. Liddy v. St. L. R. Co., 40 Mo. 506; Jatho 
v. R. Co., 4 Philadelphia,(Pa.) 24; Fox v. Glasten- 
bury, 29 Conn. 204, Harlan v. R. Co., 64 Mo. 480; 
8. C., 65 Mo. 22; Fletcher,v. R. Co., 64 Mo. 484; Chi- 
cago, etc. R. Co. v. Houston, 6 Cent. L. J. 1382; R. 
Co. v. Stout, 17 Wall 663; Cent. R. Co. v. Moore, 4 
Zab. 824; D. L. etc. R. Co. v. Taffey, 9 Vroom. 525; 
P. R. Co. v. Matthews, 7 Id. 531; N. J. R. Co. v. 
West, 4 Id. 480; Pa. R. Co. v. Weber, 76 Pa. St. 157; 
Brown v. R. Co., 32 N. Y. 597; Ernst v. R. Co., 39 
N. Y. 61; Davis v. R. Co., 47 N. Y. 400; Massoth v. 
Canal Co., 64 N. Y. 524; Gaynor v. R. Co., 100 Mass; 
Chaffee v. R. Co., 104 Mass. 108; Mayo v. R. Co., Id. 
137; Wheelock v. R. Co., 105 Mass. 203; Prentiss v. 
Boston, 112 Mass. 48; Williams v. Grealy, 112 Mass. 
79; French v. R. Co., 116 Id. 537; Craig v. R. Co., 118 
Mass. 431; Evans v. Pac. R. Co., 62 Mo. 49; Laverenz 
v. R. Co., 56 Lowa, 689; Schienfeldt v. Norris, 115 
Mass. 17; Shapleigh v. Wyman, 134 Mass. 118; Grows 
v. R. Co., 69 Me. 412; Beltonv. Baxter, 58 N. Y. 411; 
Shearm. & Red, on Negligence, sect. 29, pg. 35, n. 4; 
Bowser v. Wellington, 126 Mass. 891; Nagel v. R. Co., 
75 Mo. 658; s.c.10 Am. & Eng. R. R. Cas., 702;. R. 
Co. v. Holmes, 5 Col. 197; s. c..8 Am. & Eng. R. R. 
Cas., 410; R. R. v. Richardson, 25 Kan. 391; R. 
Co. v. Conlan, 101 Ill. 98; R. Co. v. Elliott, 
98 Id. 481; R. R. v. Kindred, 57 Tex. 491; Payne 
v. Reese, 100 Pa. St. 301; R. Co. v. Freeman, 66 Ga. 
170. 
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8. Where the negligence of the plaintiff up to the very 
moment of the injury,mingles as an efficient and equ- 
ally operating cause,with the negligence of the defend- 
ant, the plaintiff will be non-suited, i. e. where the neg- 
ligence of the parties is mutual and concurring,and the 
injury would not have happened but for such combined 
negligence, there can be no recovery. In Schaabs v. 
Woodburn Wheel Co., 56 Mo. 173 this principle was 
applied in case of a collision where the negligence of 
both parties immediately contributed to produce it; 
and also in case a driver of an cmnibus running over a 
woman and child in a street in London, when the 
negligence of both produced the injury. Cotton v. 
Wood, 8 C. B. 568; 7 Jurist (N. S.) 168. Likewise 
where the plaintiff was struck by the tender ef the 
defendant’s locomotive while he was negligently up- 
on the defendant’s track and while the defendant 
was also negligent in operating the engine. O’Don- 
nell v. Mo. Pac. R. R., 7Mo. App. 190. See Mich. 
Cent. Co. v. Chapman, 35 Mich. 468 for similar case. 
Yarnell v. R. Co., 75 Mo. 575; s. c.10 Am. & Eng. 
R. R. Cas. 726. See also Meyer v. Lindell R. Co., 
6 Mo. App. 27 for another illustration of this principle. 
See also Moaks Underhill on Torts, pg. 282 

There are also many cases to support the proposi- 
tion of the principal case, that the deceased’s negli- 
gence need not necessarily be an element or factor in 
producing the force causing the injury, it is sufficient 
if the plaintiff by his situation materially contributed 
to the accident. Galena v. Chicago, etc. R. Co., 
16 Ill. 558; Til. Sent. R. Co. v. Buckner, 26 Ill. 299; C. 
& A. R. Co. v. Becker, 76 Ill. 25; Quinn v. R. Co., 51 
Tl. 495; Hickey v. R. Co., 14 Allen, (Mass.) 429; R. 
Co. v. Pondrom, 51 Ill. 338; Spencer v. R. Co., 17 
Wis. 487; Barton v. R. Co. 51 Mo. 253; Murray v. R. 
Co., 31 La. Ann. 490. The court argues that the de- 
ceased by his own act placed himself in a dangerous 
position; he would not have lost his life had he exer- 
cised due care by remaining in his proper place on the 
train. No other person was killed; the train was not 
running on schedule time, and it was not as safe as a 
regular train. The doctrine of the case is that where 
the injured party places himself in a dangerous posi- 
tion, but for which the accident would not have hap- 
pened, he is guilty of such contributory negligence as 
to preclude a recovery—unless the element of fraud or 
wilful injury enters into the case. Would a prudent 
man leave a comfortable place on a train and crowd 
in the engine cab with the engineer and fireman? If 
this was an act of carelessness there can be no doubt 
that the rule of this case is proper, although the rail- 
road company was grossly negligent in causing the 

_ Collision. 

In a late Iowa case this doctrine of situation was 
applied. The plaintiff in this case was an em- 
ploye of the company, and ina stock car that was 
standing on a switch, spreading sand which had been 
thrown in the car. While he was thus employed in 
the car, it was attached to an engine and put in mo- 
tion, to be taken to the stockyards. The plaintiff 
climbed out of the car and stood upon what is known 
as the oil-box, ‘‘which isa kind of covering for the 
axle,’’ and held on to the slats above on the car. 
While in this position, and as the car moved passed a 
freight platform, plaintiff was struck by some ‘‘run- 
ning boards, ’’ which projected beyond the edge of the 
platform, and wasthrown under the wheel and in- 
jured. The plaintiff claimed that defendant was neg- 
ligent in permitting the ‘‘running boards’’ to remain 
projecting beyond the platform and also in operating 
the train. He was not permitted to recover, the 
court holding that where such employe needlessly 





places himself in a dangerous position on a moving 
train, when he is in performance of no duty to the 
company, and he is injured as a result, that no one 
but himself is to blame for the consequences. Mar- 
tensen y. C. R. I. & P. R. Co. 60 Iowa, 705; see Sam- 
mon Vv. R. Co. 62 N, Y. 251; s. c. 6 Jones & S. 414, 
which holds that where an employe leaves his post of 
duty and goes to a place of danger, knowing it to be 
such, and there he receives an injury, he is guilty of 
contributory negligence. And there is a class of cases 
which hold that if a passenger on a train, without any 
justifying necessity, but voluntarily puts himself in a 
certain position and is injured as a result, and which 
injury would not have happened to him had he not 
been in that situation, he is guilty of contributory 
negligence, per se, and can not recover. R. Co. v. 
Andrews, 13 Am. L. Reg. 566; R. Co. v. McClurg, 56 
Pa. St. 294; s. c.7 Am. Law Reg. N. S. 277; R. Co. v. 
Sicking, 5 Bush. (Ky.) 1. Other cases lay down a 
different and more reasonable rule. Spencer v. R. Co 
17 Wis. 48; R. Co. v. Pondrom, 51 Ill. 333. See further, 
Isbell v. R. Co., 27 Conn. 393; R. Co. v. Elliott, 4 Ohio 
St. 476; Shearm. & Red. on Negligence, sec. 25; Keith 
v. Pinkham, 43 Me. 503; Helsenkamp v.R. Co., 37 
Mo. 587; R. Co. v. Chenewith, 52 Pa. St. 386; Jacobus 
v. BR. Co., 20 Minn. 125; s. c. 1 Cent. L. J. 375. 

And crossing a railroad track without looking and 
listening for approaching trains, although the rail- 
road company was negligentin operating the train, 
bas been held contributory negligence per se. C. B. 
& Q. R. Co. v. Van Patten, 64 Ill. 510; Allyn v. R. Co. 
105 Mass. 77; Morse v. R. Co., 65 Barb. 490; R. Co. v. 
Bell, 70 Til. 102. 

IT; Feilow- Servant, 

The second point as to who is a fellow-servant with- 
in the meaning of the rule exonerating the master 
from liability will be found fully discussed in an article 
by Mr. Wm. L. Murfree, Jr., in 13 Cent. L. J. 406. 
On this point see the following additional cases: 
Greenwald v. Marquette, etc. R. Co., 13 N. W. Rep. 
513; 8. Cc. 15 Cent. L. J., 358; Dwyer v. Am. Exp. Co., 
5 Wis. Leg. News, 43; s. Cc. 15 Cent. L. J. 399. A car 
inspector is nota fellow-servant of the brakeman, 
Condon v. Mo. Pac. Kk. Co., 78 Mo. 567; see Blessing 
v. R. Co. 77 Mo. 410, 418. The fireman and road mas- 
ter are not fellow-servants in the same common em- 
ployment. Davis v. Cent. R. Co., 17 Cent. L. J. 198. 
See Ryan v. Bagaley, 15 N. W. Rep. 72; 8. C. 16 Cent. 
L. J. 259; McKay v. Irvine, 14 Cent. L. J. 299. A rail- 
way station agent having general charge of his tracks 
in and about his station, is the fellow-servant of an 
engineer running a locomotive on any of such tracks. 
Brown v. Minneapolis & St. Louis R. Co., 23 Am. L. 
Reg. 335. A brakeman, working a switch for his train 
on one track ina railroad yard, is a fellow-servant 
with the engineman of another train of the same cor- 
poration upon an adjacent track. Randall v. B. & O. 
R. Co., 109 N. S. 478; see Armour v. Hahn, 111 U. S. 
313; Hough v. R. Co., 100 U. 8. 218. 

St. Louis, Mo. EUGENE MCQUILLIN. 





HUSBAND AND WIFE—LIABILITY OF FOR- 
MER FOR SLANDERS OF LATTER. 





MORRIS v. CORKILL. 


Supreme Court of Kansas, October 9, 1884. 


When the laws of a State remove a wife’s proper- 
ty entirely from the dominion of the husband, the lat- 
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ter is not liable for slanderous words spoken by his 
wife, when he is not present, and in which he in no 
manner participates. 


Error from Sedgwick County. 

Action in the District Court of Sedgwick county 
brought by Lavina Morris against Marsha Cork- 
ill and T. D. Corkill— who are husband and 
wife—for damages for the speaking of certain 
slanderous words by Marsha Corkill—wife of T. 
D. Corkill—of the plaintiff, Lavina Morris. The 
petition alleged that the defendants were husband 
and wife, and that the slanderous words were 
spoken by the wife, Marsha Corkill, of the plain- 
tiff, Lavina Morris. The defendant, T. D. Corkill, 
demurred to the petition as not stating facts suf- 
ficient to constitute a cause of action against him. 
At the February term of court for 1884, the cause 
came on to be heard upon the demurrer of T. D. 
Corkill to the petition. The court sustained the 
demurrer and dismissed the case as to T. D. Cork- 
ill, to which ruling the plaintiff excepted and 
brings the case here. 

For plaintiff in error G. W. C. Jones and O. H. 
Bentley ; for defendants in error Stanley and Wall. 

Horton, C. J., delivered the opinion of the 
court : 

The question presented in this case is, whether 
the husband is liable for the slanderous words 
spoken by his wife when he is not present and in 
which he in no manner participates. 

The rule of the common law makes the husband 
liable for the torts of his wife committed during 
coverture. The reason assigned for this liability 
is that the husband is entitled to the rents and 
profits of the wife’s real estate during coverture 
and the absolute dominion over her personal pro- 
perty in possession. Another ground of this lia- 
bility at common law, sometimes given, is that 
the wife, by her marriage, is entirely deprived of 
the use and disposal of her property and can ac- 
quire none by her industry; that her person, la- 
bor and earnings belong unqualifiedly to the hus- 
band. Reeves’ Domestic Relations, 3; Tyler on 
Infancy and Coverture, Sec. 233. 

Again, the husband also by common law might 
give the wife moderate correction, for, as he was 
to answer for her misbehavior, the law thought it 
reasonable to entrust him with this power of re- 
straining her by domestic chustisement in the 
Same moderation that a man is allowed to correct 
his apprentices or children; for whom the master 
or parent is also liable in some cases to answer. 
Blackstone’s Com. (Wendell’s Ed.) Vol. 1, 444— 
445. 
Under the provisions of our Statute, the reasons 
assigned for the liability of the husband for the 
torts of his wife no longer hold good, and there- 
fore, in our opinion, under the changes made by 
the Statute, the liability no longer exists. Itisa 
part of the common law that where the reason of 
the rule fails, the rule fails with it. 

**At common law the husband had control al- 
most absolute over the person of the wife; he was 





entitled as the result of their marriage, to her ser- 
vices, and consequently to her earnings; to her 
goods and chattels; had the right to reduce her 
choses in action to possession during her life; 
could collect and enjoy thé rents and profits of 
her real estate, and thus had dominion over her 
property and became the arbiter of her future. 
She was in a condition of complete dependence; 
could not contract in her own name; was bound 
to obey him and her legal existence was merged 
in that of her husband, so that they were termed 
and regarded as one person in law.’’ Martin v. 
Robson, 65 Ill. 129; Tyler on Infancy and Cover- 
ture, chap. 19, secs. 216-233. 
Under the Statute, 


**The property, real and personal, which any wom- 
an in this State may own at the time of her marriage, 
and the rents, issues, profits or proceeds thereof, and 
any real, personal or mixed property which shall 
come to her by descent, devise, or bequest, or the 
gift of any person except her husband, shall remain 
her sole and separate property notwithstanding her 
marriage and not be subject to the disposal of her hus- 
band or liable for his debts.’’ Sec. 1, chap. 62, Comp. 
Laws of 1879. 

Again, 

**A married woman, while the marriage relation 
subsists, may bargain, sell and convey her real and 
personal property and enter into any contract with 
reference to the same, in the same manner, to the 
same extent, and with like effect asa married man 
may in relation to his real and personal property.’’ 
Sec, 2, said Chap. 62. 

Further, 

‘*Any married woman may carry on any trade or 
business and perform any labor or services on her sole 
and separate account, and the earnings of apy mar- 
ried woman from her trade, business, labor or ser- 
vices shall be her sole and separate property and may 
be used and invested by her in her own name.’’ Sec. 
4, said Chap. 62. 

In addition, sec. 3 of said chapter provides that 
a woman may, while married, sue and be-sued in 
the same manner as if she were unmarried. 
Therefore, it is not true, under the existing stat- 
ute, that the wife, by her marriage, is deprived of 
the use and disposal of her property; nor is she 
prohibited from acquiring property by her own 
industry. Itis not true, undey the statute, that 
the personal property of the wife passes to the 
husband; nor is he entitled to the rents and prof- 
its of her real estate during coverture; nor has he 
any dominion over her personal property, her 
labor or her earnings. If she so desires, they are 
unqualifiedly her own and he can not interfere 
with them. 

Again, in this State, the common law power of 
correction of the wife by the husband is no longer 
tolerated. Under the common law, the married 
woman’s legal existence was almost entirely ig- 
nored. She was sunk into almost absolute non- 
entity and rested in almost total disability; but 
all of this has been changed by the statute, and 
to-day, in our State, “cher brain and hands and 
tongue are her own, and she should alone be 
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responsible for slanders uttered by herself.” 
Martin v. Robson, supra. We think the provi- 
sions of our statute change the common law rule 
and thereby discharge the husband from liability 
for the torts of the wife committed when he is not 
present and with which he has no connection. 
The wife stands upon an equality in this State, in 
all respects, with the husband. She is alone re- 
sponsible for her contracts and should be alone 
responsible for her acts. 

We have examined the various authorities con- 
flicting with these views, but owing to the pro- 
visions of our statute, we are inclined to follow 
them and therefore think it unnecessary to refer 
to them. 

The judgment of the District Court will be af- 
firmed. 


NoTE—l. Wife’s Antenuptial Torts. 

A husband,at common law,takes his wife with all her 
liabilities,! and is liable for her antenuptial torts? for 
the same reason, and to the same extent as he is liable 
for her antenuptial contracts ;8 and to the same extent 
also, as he is liable for her postnuptial torts commit- 
ted out of his presence and without’ his directions. 
Thus, for the wife’s antenuptial tort husband and 
wife must be jointly sued;5 (his liability, however, 
depends on his being her lawful husband;°) the stat- 
ute of limitations runs in favor of both of them;7 the 
husband’s liability must be fixed by judgment before 
dissolution of the marriage by death’ or divorce,9 
while the wife’s survives;!0 and a judgment against 
them binds the property of them both.1! This liability 
extends to acts done by her in a representative capac- 
ity, for example, as guardian 1? or administratrix.18 It 
is in many States removed by express statutes,1¢ but 
the weight of opinion is that it is not affected through 
implication, by married women’s property acts.15 

II. Wife’s Postnuptial Torts. 

A husband, at common law, is liable for all torts | 


1 Ferguson v. Collins, 8 Ark, 241, 252; Hawk v. Harman, 
5 Binn. 43, 50. 

2 Ferguson v. Collins, 8 Ark. 241, 252; Phillips v. Rich- 
ardson, 4 Marsh. J. J. 212, 215; Brown v. Kemper,27 Md. 
665, 672; Magruder v. Darnall, 6 Gill. 269, 286; McCready, 1 
Tuck. (N. Y.) 374, 315; Hawk v. Harman, 5 Binn. 43, 50; 
Overholt yv. Ellswell, 1 Ashm. 200, 202; Hubble v. Fogar- 
tie, 3 Rich. 413, 415; Allen v. McCullough, 2 Heisk. 174, 
182; cases cited infra, n. 16. 

3 See Heard v. Stamford, 3 P. Wms. 407, 412; Hawk v. 
Harman, 5 Binn. 43, 50. 

4 See Baker v. Young, 42 Ill. 42,48. Jn/fra, n. 30. 

5 Brown v. Kemper, 27 Md. 666, 672; Magruder v. 
Darnall, 6 Gill. 269, 286; McCready, 1 Tuck, (N. Y.) 374, 
$75; Overholt v. Eliswell, 1 Ashm. 200, 202; 1 Chit. Pl. 81. 
92. 

6 Overhalt v. Ellswell, 1 Ashm. 200, 202. 

7 Hawk v. Harman, 5 Binn. 43, 50. 

8 Ferguson v. Collins, 8 Ark, 241, $52; Philiips v. Rich- 
ardson, 4 Marsh. J. J. 212, 214; Allen v. McCullough, 2 
Heisk. 174, 184; Stewart, M. & D. § 468. 

9 Ferguson v. Collins, 8 Ark. 241, 252; Stewart, M. & D. 
§448. But see Allen v. McCullough, 2 Heisk. 174, 190. 

10 Ferguson v, Collins, 8 Ark. 241, 252; compare Fultz v. 
Fox, 9 B. Mon. 499, 500, 501. 

11 Brown v. Kemper, 27 Md. 666, 672. 

12 Allen v. McCullough, 2 Heisk. 174, 182, 183. 

13Ferguson v. Collins, 8 Ark. 24t, 252; Phillips v. 
Richardson, 4 Marsh. J. J. 212, 214; Magruder v. Darnall, 6 
Gill. 269, 286; Hubble v. Fogartie, 3 Rich. 413, 415. 

14 Md. Acts 1880, c. 253, §§ 31, 32; infra, n. 44. 

5 McElfresh v. Kirkendall, 36 Ia, 224,227; infra, nn. 46, 
53. 





committed by his wife during coverture, 16 it makes no 
difference if they are living apart,!7 so long as he is 
really her husband.18 But he can not, unless his wife 
is his agent in fact,19 be liable for a wrong of hers 
based on her invalid contract,20 as where she got 
credit by pretending she was unmarried,2! or mis- 
appropriated money placed in her keeping.22 And 
though if he allows her to act as administrator he is 
responsible for all her acts,2} her unauthorized deal- 
ing with an estate does not render him liable as exe- 
cutor de son tort.24 For her torts he may be liable 
alone or jointly with her: (1), If the tort is committed 
in his presence and nothing more appears, it is his 
sole tort,25 for she is presumed to have acted under 
his coercion ;25 (2), If the tort is committed in his 
presence, but it appears that she acted of her own free 
will, they are jointly liable;27 (8), If the tort is 
committed in his presence against his will, it is her 
tort and he is liable with her;28 (4), If the tort is com- 


16 Wright v. Kerr, Addis,13; Vine v. Saunders, 5 Scott, 
359, 370; Head v. Biscoe,5 Car. & P. 484, 486; Taylor v. 
Greene, 8 Car. & P. 316, 319; Atty. Gen. v. Riddle, 2Cromp. 
& J. 493; Hope v. Carnegie,6 R. & E. 254; Bobe v. Frowner 
18 Ala. 89,95; Ferguson v. Collins, 8 Ark. 241, 252; Baker 
v. Young, 44 Ull. 42,48; Martin v. Robson, 55 Ill. 129, 130; 
Ball v. Bennett, 21 Ind. 427, 428; Choen v. Porter, 66 Ind. 
194,196; McElfresh v. Kirkendall 36 Ia. 224,227; Endess 
v. Beck, 18 Ia. 86, 87; Phillips v. Richardson, 4 Marsh. J. J. 
212, 214; Hends v. Jones, 48 Me. 348, 349; Ferguson vy. 
Brooks, 67 Me. 251, 255; Marshall v. Oakes, 51 Me. 308, 309; 
Nolan v. Traber, 49 Md. 460, 468; Handy v. Foley, 121 
Mass. 259,261; Heckle v. Lurney, 101 Mass. 344, 345; Austin 
v. Cox, 118 Mass. 58, 60; Austin v. Wilson, 4 Cush. 273, 275; 
Miller v. Sweitzer, 22 Mich. 391, 395; Burt v. McBain, 29 
Mich. 290, 262; Ricci u. Mueller, 41 Mich. 214, 215; Bragil v. 
Moran, 8 Minn. 236, 240; Dailey v. Houston, 58 Mo. 361, 367; 
Cram v. Dudley, 28 N. H. 537, 541; Whitman v. Delano, 6 
N. H. 543, 545; Gove v. Farmers, 48 N. H. 41, 43; Carleton 
v. Haywood, 49 N. H. 314, 318; Scott v. Gamble, 9 N. J. 
Eq. 218, 238; Kowing v. Manly, 49 N. Y. 192,198; 57 Barb. 
483, 499; Cassin v. Delaney, 38 N. Y. 178, 179; Matthews v. 
Fiestel, 2 EK. D. Smith, 90,91; Barnes v. Harris. Busbee, 
15,17; Cox v. Hoffman, 4 Dev. & B. L. 180, 182; Clark v. 
Boger, 32 Ohio St. 299, 311; Fowler v. Chichester, 26 
Ohio St. 9, 14; Coolidge yv. Parris, Ohio 594, 597; 
Keen v. Hartman, 48 Pa. St. 497, 499; Maf- 
fit v. Com., 5 Pa. St. 359, 366; McKeown §v. 
Johnson, 1 McCord, 578, 579; Meon v. Henderson, 4 
Desau. 459, 461; McQueen v. Tulgham, 27 Tex. 463, 467; 
Tabb v. Boyd. 4 Call. 453, 457; Roadcap v. Sipe, 6 Gratt. 
213, 217; Jackson v. Kirby, 37 Vt. 448, 453; Woodward v. 
Barnes, 46 Vt. 332, 336. 

17 Head v. Briscoe, 5 Car. & P. 484, 486. 

18 Overholt v. Ellswell, 1 Ashm. 200, 202. 

19 See Taylor v. Green, 8 Car. & P. 316, 319. 

2 Liverpool v. Fairhurst, 9 Exch. 422; Andrews v. 
Ormesbee, 11 Mo. 400, 402; Carleton v. Haywood, 49 N. H. 
314, 320; Reen v. Hartman, 48 Pa. St. 497, 499; Barnes v 
Harris, Busbee, 15,17; Woodward v. Barnes, 46 Vt. 332. 
336. 


21 Woodward v. Barnes, 46 Vt. 332, 336; supra, n. 20. 

22 Andrews vy. Ormsbee, 11 Mo. 400, 402; Carleton y. 
Haywood, 49 N. H. 314, 320. 

23 Bobe v. Frowner, 18 Ala. 89, 95; McCready. 1 Tuck. 874, 
386; Maffit v. Com., 5 Pa. St. 359, 366; Moon v. Henderson 
4 Desau. 459, 461; Knox v. Picket, 4 Desau. 92, 93; Tabb v 
Boyd, 4 Call. 453, 457. 

24 Hends v. Jones, 48 Me. 348, 349. 

2 Ball v. Bennett, 21 Ind. 427, 428; Marshall v. Oakes, 51 
Me. 308, 3(9; Miller v. Sweitzer, 22 Mich. 391, 395; Bragil 
v. Moran, 8 Minn. 236, 240; Dailey v. Houston, 58 Mo. 361, 
367; Carleton v. Haywood, 49 N. H. 314, 318; Cassin v- 
Delany, 38 N. Y. 178, 179; Park v. Hopkins, 2 Bailey, 411, 
412; Sisco v. Cheeney, Wright, 9,10; McKeown v. John- 
son, 1 McCord, 578, 579; McQueen v. Fulgham, 27 Tex. 463, 
467; Jackson v. Kirby, 37 Vt. 448, 453. 

% Nolan v. Traber, 49 Md. 460, 468; supra, n. 25. 

2 Nolan v. Traber, 49 Md. 460, 468; Carleton v. Haywood, 
49 N. H. 314, 318, 319; Cassin v. Delany, 38 N. Y. 178, 179. 

% Carleton v. Haywood, 49 N. H. 314. 318, 319. 
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mitted out of his presence but by his direction she is 
liable jointly with him;2? (5), Ifthe tort is committed 
out of his presence and without his knowledge or con- 
sent, he is liable with her.80 In cases 1, 2 and 4, he 
is liable because she is his agent,1 and to the same ex- 
tent as any other master is for the acts of his serv- 
ants;22 in cases 3 and 5, he is liable because she is his 
wife,33 and as with her ante-nuptial contracts’! and 
ante-nuptial torts,35 his liability—unless it has been 
fixed by judgment3é—ceases with the dissolution of 
the marriage.37 Incase 1 she cannot be sued;38 in 
cases 8 and 5, he can not be sued as joint wrong- 
doer—the suit must be against him as husband;39 in 
cases 2 and 4 they are jointly liable for a joint tort#0— 
though it is said that a joint slander is an impossibili- 
ty4l and that a conversion is to the husband’s, not to 
*‘their’’ use;42 and the husband has full control of 
the suit.48 This liability of the husband as husband 
has been removed by express statute in some States ;4 
but in spite of statutes his liability for his wife’s acts 
as his agentremains.45 But this liability is not affect- 
ed by general married women’s property acts, ex- 
cept in Illinois? and Kansas‘8 or even by a provision 
that a husband shall not be liable for his wife’s 
**debts.’’49 Still, when as to her separate property 
she may sue and be sued without her husband,® he is 
not liable, unless he took part therein, for her tort 


29 Handy v. Foley, 121 Mass. 259, 261; Cassin v. Delany, 
38 N. Y. 178, 179; Clark v. Bayer, 32 Ohio St. 299, 311. 

30 Baker v. Young, 44 Ill. 42, 48; Ball v. Bennett, 21 Ind. 
427, 428; Enders v. Beck, 18 Ia. 86,87; Heckle v. Lurney, 
101 Mass. 344, 345; Carleton v. Haywood, 49 N. H. 314, 318; 
Kowing v. Manly, 49 N. Y. 192, 198; Matthews v. Fiestel, 
2 E. D. Smith, 90,91; Park v. Hopkins, 2 Bailey, 411, 412; 
Barnes v. Harris, Busbee, 15,17; McQueen v. Fulgham, 
27 Tex. 463, 467. 

31 Compare 18 Cent. L. J. p. 467. 

82 See Cox v. Hoffman, 4 Dev. & Bat. Eq. 180, 182. 

33 Ferguson v. Brooks, 67 Me. 251, 255; Park v. Hop- 
kins, 2 Bailey, 411, 412. 

4 Fultz v. Fox, 9 B. Mon. 499, 500, 501. 

% Supra, nn. 8,9. 

% Compare Burton, 5 Harr. (Del.) 441, 444. 

37 See Ferguson v. Collins,8 Ark. 241, 252; Phillips v, 
Richardson, 4 Marsh. J. J, 212,214; Crane Van Dugal, 9 N. 
Eq. 259, 268; Maffit v. Com. 5 Pa. St. 359, 366; Hawk v. 
Harman, 5 Binn. 43, 50; Allen v. McCullough, 2 Heisk. 
174, 184; Stewart M. & D. §§ 448, 468. 

8 Ball v. Bennett, 21 Ind. 427, 428; supra n. 25. 

389 Ferguson v. Brooks, 67 Me. 251. 255; Park v. Hopkins, 
2 Bailey, 411, 412; Sisco v. Cheeny, Wright 9, 10. 

# Vine v. Saunders, 5 Scott, 359, 370; Heckle v. Turner, 
101 Mass. 344, 345; Handy v. Foley, 121 Mass. 259, 261; Mil- 
ler v. Sweitzer, 22 Mich. 391, 395; Carleton v. Haywood, 
49 N. H, 314,319; Roadcap Vv. Sipe, 6 Gratt. n. 213, 217. 

41 Baker v. Young, 44 Ill. 42, 48; Roadcap v. Sipe, 6 
Gratt. 213, 217. 

# Carleton v. Haywood, 49 N. H. 314, 319; Kowing v. 
Manly, 49 N. Y. 192, 198, 199. 

4 Coolidge v. Parris,8 Ohio St. 594, 597; see Clark v. 
Boyer, 32 Ohio St. 299. 

44Md. Acts, 1880, c. 253, §§ 31, 32; Mass. P. S. 1882, p. 819, 
§9; Mich. R. S. 1882, §§ 7714, 8959. 

# Austin v. Cox, 11 Mass. 58,60; Hill v. Duncan, 110 
Mass. 238 ; Ricci v. Mueller, 41 Mich. 214, 215. 

# Choen v. Porter, 66 Ind. 194, 196, 199; McElfresh v. 
Kirkendall, 36 lowa, 224, 227; Enders v. Beck, 18 Iowa, 
86, 87; Ferguson v. Brooks, 67 Me. 251, 287; Kowing v. 
Manley, 57 Barb. 479, 483; Baum v. Mullen, 47 N. Y. 577, 
578; McCready,1 Tuck. (N. Y.) 374, 375; Fowler v. Chiches- 
ter, 26 Ohio St. 9, 14; McQueen v. Fulgham, 27 Tex. 463, 
467 


# Martin v. Robson, 65 Ill. 129, 130, 139. 

# McElfresh v. Kirkendall, 36 Iowa, 224, 227. 

# Morris v. Corkhill, 8. C. Kansas, Oct. 9, 1884. 
8% See Hawes, Parties to Act. § 70. 





connected with it5l—as for her cattle’s depradaticns’2? 

or a nuisance on her farm.53 Nor is he liable for the 

acts of an insane wife.5! Davip STEWART. 
Baltimore, Md. 


51 Rowe v. Smith, 45 N. Y. 230, 233; Baum v. Mullen, 47 
N. Y.577, 579; Fiske v. Bailey, 51 N. Y. 150, 153. 

52 Rowe v. Smith, 45 N. Y. 230, 233. 

5883 Fiske v. Bailey, 51 N. Y. 150, 153. 

54 Gove v. Farmers, 48 N. H. 41, 43, 44. 





RES ADJUDICATA — JUDGMENT IN SUIT 
INJUNCTION—NEW FACTS. 





MARTIN v. ROONEY. 





Supreme Court Commission of Ohio, April 13, 1884. 


A judgment in a suit against county commissioners 
to enjoin the assessment of the costs and expense of a 
road improvement, on the ground that they had not 
jurisdiction toorder the improvement,is a bar to a 
subsequent suit for same purpose though a new reason 
is alleged. 


Error to the District Court of Brown county. 

Plaintiffs brought suit in 1877, to enjoin Rooney, 
auditor of Brown county from entering on the 
tax duplicate of the county an assessment made 
by the county commissioners to pay the cost and 
expense of the improvement of a road, and to en- 
join Drake, county treasurer, from collecting it. 
The ground ‘that the petition presented to said 
county commissioners, praying for the construc- 
tion of the improvement, was not signed by a 
majority of the land owners resident in the county 
whose lands were afterwards, by the viewers and 
engineer, returned as benefitted, and for assess- 
ment to pay the expenses, and therefore the order 
of the commissioners for the construction of the 
improvement, was void.”’ 

Defendants answered that on February 7, 1871, 
plaintiffs brought an action against the then 
auditor and treasurer of the county, seeking to 
have the same assessments declared void, 
and to enjoin the collection thereof, upon the 
same facts and for the same causes as those set 
forth in the present action; and that the action 
commenced in 1871, resulted in a judgment for 
the defendants therein. 

The record of the action of 1871 is in evidence, 
from which it appears that the plaintiffs in their 
petition alleged: ‘‘that said county commissioners 
never had jurisdiction to order said improvement 
to be made.”’ ° 

McCauLey, J., delivered the opinion of the 
court: 

The question arising upon the record is, whether 
or not the judgment in the case of Burgett, and 
others, the plaintiffs in error, against Parker, the 
county treasurer, was a bar to the action in the 
common pleas. 

The petition and answer in that action pui in 
issue the jurisdiction of the county commissioners 


! toorder the improvement to be made. The want 
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of jurisdiction was alleged in the petition as a fact, 
and the defendants not asking to have the par- 
ticulars stated from which a want of jurisdiction 
followed, merely denied the want of jurisdiction. 
This issue was determined in favor of the defend- 
ants. 

The same parties now who were plaintiffs in 
that action, again call in question the jurisdiction 
of the commissioners to order the improvement, 
by alleging specifically the facts that show a want 
of jurisdiction. That question having once been 
determined between the parties, can not be re- 
opened by the plaintiffs, upon a state of facts, 
more specifically stated to make the same cause 
of action. 

The question would be the same if the jurisdic- 
tion of the commissioners to order the improve- 
ment had been put in issue in the first case, upon 
a state of facts wholly different from the state of 
facts alleged in the second action—provided that 
the facts in that action were suflicient in law to 
authorize the relief demanded. It is not allowable 
to allege certain facts as a cause of action, and 
after judgment on the merits, to allege a different 
state of facts to support a demand for the same 
relief. 

If the facts of a case are inconsistent the plain- 
tiff must elect which he will rely upon, and 
having done so, a judgment thereon is final. 

The effort now to set aside the orders of the 
commissioners for want of jurisdiction, is a repe- 
tition of the question made and determined in the 
action of 1871. 

Judgment affirmed. 








WEEKLY DIGEST OF RECENT CASEs. 





CALIFORNIA, ‘ ‘ ‘ - ‘ 5 
COLORADO, " : ‘ - F ‘ 16 
Iowa, ‘ . ’ ; ‘ ° 1 
KENTUCKY, ° ° ° 2, 4, 6, 8, 11, 15 
MASSACHUSETTS, ‘ . ‘ . 10, 17 
NEBRASKA, ‘ ‘ . : ; . 14 
NEVADA, ” . ‘ ° ° . % 
NEw HAMPSHIRE, 7, 18, 19, 21, 22 


PENNSYLVANIA, ‘ " ; 9, 12, 18, 20 


1. ACTION FOR NEGLIGENCE—RELEASE BY MINOR— 

TENDER OF MONEY RECEIVED. 

In an action where it appears that the plaintiff 
was a minor, and that he executed a release of 
his claim for damages in consideration of $40 
paid him )y defendant, and that he did not have 
the money so paid in his posession or under his 
control, an instruction to the jury that plaintiff 
could not recover if he had it under his control, 
does not require the plaintiff to make the tender 
unless he has under his control the identical 
money received by him, and is not erroneous. 
Hawes v. B. etc. R. Co. 8. C. Iowa, Sept. 17, 1884; 
20 N. W. Rep. 717. 


2. ACTION—PROCURING FALSE JUDGMENT. 
An allegation that a defendant maliciously ‘‘ad- 





vised, persuaded and procured’’ a judge to ren- 
der a certain judgment against the plaintiff, is 
not sufficient to constitute a cause of action against 
the defendant. TJabb v. Mudd, Ky. Ct. App 
Sept, 25, 1884. 


3. APPEAL—DEPOSIT OF MONEY IN LIEU OF AP- 
PEAL BOND—CERTIFICATE OF BANK DEPOSIT. 
The presentation to and acceptance by the clerk of 

the courtof a certificate of deposit is sufficient 
compliance with the statutory requirement, that to 
render an appeal effectual the applicant may, in- 
stead of giving an undertaking with sureties, de- 
posit money equal in amount to the sum named in 
the undertaking, if the transaction is made in good 
faith by both applicant and clerk. Al¢ v. Califor- 
nia Fig Co. 8. C. Nev. Oct. 6, 1884; 4 Pac. Rep. 
743. 


4, CONTRIBUTOR—SURETIES—LIMITATIONS. 

If one surety pays the debt after it is barred by the 
statute of limitations he cannot claim contribution 
from his co-sureties. And where an action was 
brought vs. several sureties, but was allowed to 
abate as to one, A, till the statute of limitations 
had run vs. the others who paidit, held, they 
could not claim contribution from A. Cochran 
v. Waiker, Ky. Ct. App. Sept. 6, 1884;76 Ky. L. 
Rep. 184. 


5. CRIMINAL LAW—OBTAINING MONEY UNDER FALSE 

PRETENSES—INDICTMENT. 

An indictment for obtaining money under false pre- 
tenses, charging that the defendant, with intent 
to defraud one K., of his property, did unlaw- 
fully, knowingly and designedly, falsely pretend 
and represent to him that certain bonds ofa rail- 
road were of the market value of $650; that any 
bank in San Francisco would lend that amount 
on them, that the road of said company, issuing 
said bonds, was in running order, and was paying 
expenses; and that K. loaned him $365 thereon, 
is good. People v. Jordan, 8S. C. Cal. Oct. 8, 1884: 
4 Pac. Rep. 138. 


6. EQUITY—REFORMATION—MISTAKE AS TO QUAN- 

TITY. 

The grantor in a deed to a tract of land described as 
**eontaining 100 acres, more or less,’’ when the 
deed in fact embraced 241 acres, is entitled to 
have the deed reformed, it appearing that both 
vendor and vendee supposed it embraced only 
about 100 acres. Counts v. Kitchen, Ky. Ct. App., 
Sept. 9, 1884, 


7. INSURANCE—FIRE—ALIENATION—SALE OF PART 

OF PREMISEs. 

An alienation by |the insured, without notice, of 
one of several parcels of real estate covered by a 
fire policy containing a stipulation against aliena- 
tion, avoids the policy as to property not alienated, 
unless the court can say as matter of law that the 
risk of the remaining property is not increased. 
Baldwin v. Hartford Fire Ins. Co., 8. C., N. H., 
Reporter’s Advance Sheets. 


8. INTEREST—ACTION AGAINST CARRIER FOR VAM- 

AGES. 

A passenger holding a ticket entitling him to safe 
transportation between certain points on a rail- 
road, was seriously injured through the negli- 
gence of the road, held, his action is for breaeh of 
contract, and the judgment for damages will bear 
interest. McMurtry v. Ky. Cent. R. Co.; Ky. 
Sup. Ct. Sept. 3, 1884; 6 Ky. L. Rep. 208. 
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9. JUDICIAL SALES—-VOID SALE—-CREDITOR AC- 

COUNTABLE FOR AMOUNT BID. 

One who sells land on bond, with warrant of attor- 
ney to confess judgment, and the judgment en- 
tered and execution thereon, and bids a certain 
sum therefor is bound to credit the sum so bid on 
a mortgage given to him on the same land, al- 
though the bond was void and the sale conferred 
no title. Wells v. Vandyke, S. C. Pa. April 14, 
1884; 15 W. N. C. 161. 


10. LANDLORD AND TENANT—POLLUTION OF Wa- 

TER. 

A landlord may be liable for the acts of his tenants 
in conducting their sewage into a natural water- 
course running through the premises, if the 
buildings are adapted and arranged for such dis- 
position of waste water. Jackman v. Arlington 
Milis, 8. J. C. Mass. June 28, 1884; 18 Rep. 499. 


11. NEGOTIABLE PAPER—INDORSEMENT—DJSHONOR 

—NOTICE—ASSIGNMENT BY INDORSER. 

Where the endorser of a bill makes an assignment 
for the benefit of creditors, notice of dishonor 
given to the assignee only is sufficient. Callahan 
v. Bank, Ky. Ct. App. Sept. 23, 1884;6 Ky. L. 
Rep. 188. 


12. NEGOTIABLE PaPER——NEGLECT TO APPLY 

FUNDS OF MAKER—DISCHARGE OF INDORSER. 

1. A bank is not obliged in favor of an indorser to 
appropriate money deposited by the maker of a 
note, one of its customers, towards the payment 
of the note after it becomes due. 2. If, however, 
it has funds ofthe maker in hand at the time of 
the bringing the suit against the indorser he may 
avail himself of the maker’s right of set-off. 
People’s Bank etc. v. Legrand, S. C. Pa. 15 Pitts. 
L. J. 103. 


13. NEGOTIABLE PAPER—PAYMENT OF DRaFT WITH 

FORGED INDORSEMENT. 

The drawee, who, without notice of any forgery, 
has paid a draft to the holder, to whom it was ne- 
gotiated by the forged indorsement of the payees’ 
names, may recover of the holder the money paid 
upon the draft. Star Fire Ins..Co. v. N. H. Nat. 
Bank, 8. C. N. H. Reporter’s Advance Sheets. 


14. NUISANCE—INDECENT ACTS—INJUNCTION. 

An injunction will be granted to enjoin a nuisance 
that shocks the sense of decency; as the keeping 
of jacks and stallions, and standing them for 
mares near and in the plain view of the plaintiff’s 
dwelling. Farrell v. Cook, 8. C. Neb. Sept. 24, 
1884; 20 N. W. Rep. 720. 


15. PARTNERSHIP—PLEDGE BY PARTNER FOR INDI- 

VIDUAL DEBT. 

1, Aand B having purchased a lot of whisky on joint 
account, A pledged the warehouse receipts to se- 
cure his own debt, held, the individual creditor, 
though innocent, took no title as vs. B and the 
partnership creditors. One partner has unlimited 
right to sell the partnership assets but not to 
pledge them. 2. The rule is otherwise where the 
partuership is a dormant one. Cochran v. Ander- 
son Co. Nat. Bk. Ky. Ct. App. 6 Ky. L. Rep. 168. 


16. REAL EsTaTE AGENT—AUTHORITY TO SELL— 

ESTOPPEL UPON OWNER. 

An owner having intrusted his property with a real 
estate agent to be sold at a certain price, ‘‘within 
ashort time,’’ no more distinct reference as to 
time being made, may not thereafter refuse to ex- 
ecute a deed after sale on the ground that the 
property had enhanced in value. Smith v. Fair- 
child, 8. C. Colo. Oct. 1, 1884; 4 Pac. Rep. 757. 





17. RIPARIAN RIGHTS—INCREASE OF WATER SUPPLY 

—OVERFLOW BELOW. 

A riparian proprietor has no right to conduet so 
much water into a natural stream as to increase its 
volume beyond its power to discharge, and thus 
overflow the land of an owner below. Jackman v. 
Arlington Milis, 8. J. C. Mass. June 28, 1884; 18 
Rep. 499. 


18. SURETYSHIP—EXTENSION—DISCHARGE. 

An indefinite or uncertain extension of time for the 
payment of a note, which does not tie up a cred- 
itor’s hands, will not discharge an indorser. 
People’s Bank v, LeGrand, S. C. Pa. 15 Pitts. L. 
J. 108. 


19. TROVER—MERE ATTACHMENT A CONVERSION. 
An attachment of personal property constitutes of 
itself a conversion; and therefore the owner of 
chattels attached as the property of another may 
maintain trover against the officer, though there 
was no manual taking or removal. Johnson v. 
Farr, 8. C.N. H. Reporter’s Advance Sheets. 


20. WILL —CONSTRUCTION—LEGACY WITH INTEREST 

ONLY PAYABLE. 

Where a testator provided as follows, ‘*‘I give to 
my sons, Isaac and James, $1000 each, the inter- 
est to be paid them annually by my executrix who 
is to be their trustee in this bequest,’’ upon the 
death of one of them, the amount of the legacy to 
the deceased son should be awarded to his ad- 
ministratrix and not to the residuary legatees. 
Sproul’s Appeal, S. C. Pa., Mar. 10, 1884; 15 W. 
N. C. 168. 


21. WILL—TESTAMENTARY DISPOSITION OR GIFT 

—BANK DEPOSIT. 

An agreement of two savings-bank depositors, that 
the survivor shall have the other’s deposit, each 
retaining the absolute title and control of his de- 
posit during life, is a testamentary disposition of 
property not made according to the statute of 
wills, and is invalid. Towle v. Wood, S.C., N. H. 
Reporter’s Advance Sheets. 


22. WILL—REVOCATION—WHAT AMOUNTS TO, 

Neither the death of the testatrix’s mother, in 
whose family she resided, nor the death of one or 
all the witnesses to the will, nor the fact that one 
of the witnesses was subsequently the husband of 
the testatrix, nor that a sister had, on her marri- 
age, destroyed her will before made in favor of 
the testatrix, made twenty years before her death, 
was after her death found in an insecure place, 
among waste and worthless papers, will as a mat- 
ter of law operate as a revocation of the will, or 
render it invalid. Fellows v. Allen. 8. C., N.H. 
Reporter’s Advance Sheets. 








QUERIES AND ANSWERS. 





QUERIES. 


49. Is it necessary that a director of a corporation 
be a stockholder under the Illinois law? S.C. E. 





650. A procures from B by fraud, a conveyance of 
real estate belonging to the latter. A then mortgages 
to C, but before C records his mortgage, A conveys to 
D, who has notice of B’s equities but is ignorant of 
C’s mortgage and D records his deed before C’s mort- 
gage isrecorded. After this B in suit against A and 
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D only, recovers the property. C now brings suit for 
foreclosure making B a party defendant. The statute 
provides that ‘‘no conveyance shall be valid except as 
between the parties thereto, and such as have actual 
notice thereof until the same shall be deposited with 
the register of deeds for record.’’ Is C entitled to a 
foreclosure? LEx. 





51. Suit was brought against a supposed foreign 
corporation by attachment with service by publica- 
tion. The defendant answered in two cunnts, viz.: 
1st, By general denial. 2nd, Denying fact of corpor- 
ation and alleging that the company was the name ofa 
partnership composed of parties whose names were 
stated in the answer. Thereupon plaintiffs amend by 
inserting names of partners and upon trial take judg- 
ment. There was no appearance on part of defense 
save as stated. Is the judgment void or voidable? 

LEx. 





52. Are the sureties on the official bond of the 
United States Marshall liable for his default in fail- 
ing to pay over to his deputies their pro rata of 
fees earned by them as deputies of said Marshall? 
Or is it simply the individual and not official liabili- 
ly of the Marshall? Please cite authorities. 

Atlanta, Ga. a & 3. 


QUERIES ANSWERED. 


Query 18. [19 Cent. L. J. 98.] Justice of the peace 
courts in Mississippi have exclusive original jurisdic- 
tion of suits at law on contracts in which the 
principal of the amount in controversy does not 
exceed $150. A note is given payable by its terms 
January Ist, 1883, for $400 ‘‘with interest at 6 per 
cent from maturity.’’ Partial payments were made 
so that if you calculate interest from Jan. ist, 1883, 
without regard to days of grace and apply payments 
according tostatutory rule, the balance due exceeds 
*$ 150; if, however, interest is calculated from the 4th 
day of January, 1883, the sum due does not exceed the 
justice’s jurisdiction. Ought suit to have been 
brought in the justice’s court? Does a note which 
bears interest from maturity draw interest before the 
expiration of the days of grace? LAYMAN. 

Brookhaven, Miss. 


Answer. The three days or days of grace, as they 
are styled, bear interest, and if the amount with the 
interest for the three days exceed the amount fixed by 
the statute, he has not jurisdiction. The contract 
would be usurious unless interest was estimated for 
the days of grace. Itis a part of the consideration for 
the loan, and a contract is an entirety and not suscep- 
tible of apportionment, unless so stated in its terms. 
It becomes part of the contract by usage, which is 
part of the mercantile law. Usage has extended the 
time of grace generally to three days and in some 
banks to four. This usage is made a part of the con- 
tract, not by interference of the Legislature, but by 
the act of the parties. The case cited from 9 Wheat. 
581, is a note discounted in bank. In all such cases 
the bank receives and the maker of the note pays in- 
terest for the days of grace, This would be illegal and 
usurious if the money was not lent for these additional 
days. The extent of the loan therefore is regulated by 
the act of the parties and this part of the contract is 
founded on their act. Ogden v. Saunders, 12 Wheat. 
218, 342.’’ J. H. HEREFORD, Jr. 

Prestonsburg, Ky. 
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RECENT LEGAL LITERATURE. 


BROWNE’S INDEX-DiGEstT. Index-Digest of the 
New York Court of Appeals Reports, including 
Vols. 1-95 of the Regular Series, Keyes, Ab- 
bott’s Court of Appeals. Decisions aud Tran- 
script Appeals. By Irving Browne, Editor of 
the Albany Law Journal and the American 
Reports. John D. Parsons, Jr., 1884. 


The object of Mr. Browne in this most excellent 
index, ‘“‘has been to furnish a guide inthe smallest 
possible compass to the New York Court of Ap- 
peals reports.”” *Mr. Browne has been so long 
the editor of the Albany Law Journal, and of the 
American Reports, that his reputation has become 
national, and everyone knowing anything about 
the relative merits of men, will not hesitate a 
moment at coming to the conclusion that there 
is no man in New York more competent to pro- 
duce a more accurate and consequently more 
useful and valuable Index-Digest to the reports 
of the highest court of the greatest state in the 
Union than is Irving Browne. Men may differ 
with him in regard to schemes of law reform; 
they may be of opinion that he carries his zeal for 
his movements too far; men may think that he is 
inclined to regard things’ with too much levity; 
but no one will entertain the slightest suspicion 
that a man who has produced the series of Ameri- 
can Reports, cannot produce a digest that it is 
impossible to improve. We have examined this 
book throughout, and we are bound with our re- 
spect for truth, to pronounce it, as all that can be 
expected. The points are succinctly stated, al- 
ways where we would look for them, and when 
we appreciate the importance of the court whose 
doings are therein recorded, it becomes a matter 
for every attorney in every state to consider. The 
author furnishes a table of cases, which is claimed 
by him to have no rival, that is, one ‘‘under the 
names of both parties.’’ The work is handsomely 
executed, mechanically. 





——_ 


DESTY ON TAXATION. The American Law of 
Taxation, as determined in the Courts of last 
resort, in the United States. By Robert Desty. 
Vol. II. Saint Paul, West Publishing Co., 1884. 


We recently éunsidered the first volume of this 
excellent work. This is a well arranged treatise. 
The style of Mr. Desty is peculiar, as he never 
discusses anything, but states the law as he finds 
it in as few words as possible, without any quo- 
tation from judicial decisions. It isa matter of 
surprise that he can fill two large volumes in 
which to treat only 10,000 cases in this method. 
This book deserves to become the work for pres- 
ent reference on the subject handled. The index 
is very full and well made. 





BARTON’S SUIT IN Equity. History of a suit in 
Equity from its commencement to its final de- 
termination. By Charles Barton of Middle 
Temple. New edition adapted to modern 
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a in the United States, with numerous 
quity forms. By Henry H. Ingersoll, of the 
Tennessee Bar, and an Appendix Containing the 
Rules of Practice for the Courts of Equity of 
the United States and a Digest of the Acts of 
Congress relating to Equity revised to date and 
the ordinances of Lord Bacon. Cincinnati. 
Robert Clarke & Co., 1884. 
The last edition of this work appeared in 1877. 
It has always been received with favor and no 
apology for its reappearance is ever demanded. 
The intention of Mr. Ingersoll ‘‘in this edition has 
been, while preserving so much of the original 
matters, and so many of the original forms as 
might be useful to the student or of special inter- 
est to the curious, to eliminate obsolete matter, 
and to supply its place with living substance from 
recent legislation and decisions, so that the 
reader might learn both what was the practice 
formerly in the High Court of Chancery, and 
what is the procedure at present both in England 
and America, and thus know what is the approved 
method of conducting a modern suit in equity 
from its commencement to its termination.’ 
This little treatise is probably the best one to car- 
ry a student from the beginning of a suit in equity 
tothe end. Itis one of the most logically ar- 
ranged books we have ever examined. The author 
starts at the bottom of the ladder and goes up 
round by round until he reaches the highest. 
‘This is the height of perfection in arrangement. 
It indicates that the writer perceived the relative 
importance of everything, and the link of con- 
nection between every idea. Such books should 
be encouraged. 








CORRESPONDENCE. 





THE AUTHORSHIP OF THE STATUTE OF 
FRAUDS. 
Editor Central Law Journal: 

In reading the article of E. S. Whittemore, Esq., of 
Sandwich, Mass., on ‘*The Statute of Frauds, as Af- 
tecting Sales at Auction,’’ published in the CENTRAL 
LAW JOURNAL of date Sept. 26, 1884, I discover some 
glaring inaccuracies in regard to facts and dates of 
English History. 

He says this Statute, 29th Car. 2d, c. 8, ‘‘for the 
prevention of frauds and perjuries,’’ was enacted in 
1689, and that, consequently, Lord Hale could not 
have drafted it as he died in 1676. In 1689 William 
and Mary were reigning in England. William landed 
in Torboy, in pursuance of the previous invitation of 
the great political leaders of the day, Danby, Camp- 
ton and Devonshire, on Nov. 5, 1688, and King James 
IPs flight to France soon followed. 

On Feb. 18, 1689, the Convention-Parliament of- 
fered the crown to William and Mary and they ac- 
cepted it. 

Charles IT had been dead 4 years, having died Feb- 
ruary, 1685. 

The reign of Charies II, dates from January 30, 
1649, the day on which his father, the ill-fated 
ag King’’ was beheaded. 1 Blk. Com. 209, 
210. 

The year of the restoration, 1660, was regarded, 
not as Mr. Whittemore seems to think as the first, but 











as the twelfth year of Charles’ reign, and the year 
1677 was the twenty-ninth. In the appendix to the 
4th edition of ‘‘Browne on the Statute of Frauds,’’ 
page 581. Mr. Whittemore will find the text of the 
original act copied literally,,and the day from and af- 
ter which the act was to take effect, was fixed as ‘‘the 
four and twentieth day of June which shall bein the 
year of our Lord one thousand six hundred seventy 
and seven,’’ June 24th, 1677. The Parliament which 
enacted ‘‘The Statute of Frauds and Perjuries,’’ 
29th Car. 2, c. 3, met after 15 months prorogation in 
February of that year. Green’s History English 
People, vol. 3, Book 8, chap. 2. Lord Hale died 
Christmas day, 1676, having left the bench the pre- 
vious February (1676), 

The drafting of alaw so important may well have 
been entrusted to the skillful hands of the great ex- 
Judge during the months of leisure which intervened 
between his yoluntary retirement in February and his 
death in December, 1676. 

Finally, pardon me if I add my feeble tribute to 
one of ‘‘the great masters of our profession’’ by 
adopting the eloquent words of Mr. Wirt spoken dur- 
ing the Aaron Burr trial; ‘*No spot ever soiled the 
holy ermine of his office; mild, patient, benevolent, 
halcyon peace in his breast, with a mind beaming the 
effulgence of noonday and with a seraph’s soul, he sat 
on the bench like a descended God.’’ 

FLOURNOY RIVERS. 

Pulaski, Tenn. 








NOTES. 





JUDICIAL IGNORANCE. 


We do not intend to attribute ignorance to any 
member ofthe Bench. Far fromit. But we contend 
that a learned man when he takes his seat on the 
Bench is not called upon to make himself judicially 
ignorant of the ordinary affairs of life. 

In a judgment lately delivered by Mr. Justice Rose, 
which was printed inthe newspapers, his Lordship 
is reported as having put the question, ‘‘Am I to take 
judicial notice that beating a drum is playing a 
drum?’’ His Lordship is further reported to have 
refused to do so, and in consequence, to have quashed 
a conviction for making a noise in the street by play- 
ingadrum. The question arose in the case, whether 
or not the playing of drums was an unusual noise. 

His Lordship held it was not an unusual noise. If 
not, then it is one of the usual sights and sounds of 
our public streets. Must ajudge shut his eyes to all 
that is going on about him and become absolutely ig- 
norant of the commonest things when he ascends the 
Bench? We hope not. In R.v. Woodward, 1 Moo. C. 
C. 328, the judges unanimously took notice that beans 
were a species of pulse. In R. v. Swatkins, 4 C. & P. 
548, Patteson, J., after conferring with Bosanquet,J., 
took judicial notice that barley was corn. But in R. 
v. Blaney, R. & R. 416, the judges refused to take no- 
tice that a colt was of the horse species. We do not 
believe, however, that the modesty of the Bench 
would extend so far to-day. 

One of our learned judges is an accomplished player 
upon the flute. Must he forget this on the Bench, and 
solemnly take evidence as to the manner in which the 
sound of a flute is produced when the occasion calls 
for it? 

We hope Mr. Justice Rose was a little wrong on this 
point.— Canadian Law Times. 





